


Q-f C2ro^,e/^ 
V\i5=«SW <=.o^. ^^of 

■nIcJv, \' 



l!tbrartan 

VtiUpftn Joyktbhn^ Public Llbn^ 
flovk of Bengal 




L9RD ERSKINE, 
mtt WILLIAM GRANT, 

. Sir ARTHUR PIGGpTT, 
Sta SAMUEL ROMILLY, 


Loro CHAMCxi.toi. • 

Maststbs 

* 

AtTORNB'»>GeNSRA£]^ 

SOLICITOR-GXNXRAI.. 



TABLE 


() 1 < 

CASES KEI'OR'l'EI). 


V 1’. “ I 6 


(/,” :i1\\s 1f»lji'Us lUi NAiriv' ni 


ili(‘ I'liitPlili 


y 


^ A. r \';i 

ADAMS,icen.uvciy <i, ) 

Anonymous.t 

—-(iompci t/. - 17 

Antrohus Smith - - ■'/.* 

Armitagc, Pilling - 78 

Ih 

Barfit, i:.\v /t' - - 1^ 

Baker i;. Hall - - - 497 

Barker v. Barker - - h>9 

Barnet v, W estou - - 17>0 

Baion, Peaiee - - -lo'l 

Bate Seales - - - 40^2 

Ba\ ley, Pishei u. - - 18 

Bulflulph p. Ilulduljjh ' 1()1 

Blagden r. Bradbear - 4()(') 

Bowes V. Lord SlKithmore 82,) 

Bradbear, Blagdca v. - 46b 

Bromley, Chilcot i*. 114 

^ruerc v, Pembeiton - 386 

I 



■' '.Vt,'” ' 

^' 385 

Witts 

- 493 

^Wlapman, Errington v. 

20 

Chave, Ricdiards v. - 

- 462 

Cinlcot t . Btomlcv 

- \]\ 

Church V. Miindy 

- 426 

Clarke, Smith v. 

- 477 



VXdi 

Clinton, (Lord,; Palk v. 

« 

48 

(‘o< ker, Phidyer r 

- 

25 

Coghill, Holmes v. - 

- 

206 

(,olhouu, Praiaklyn i' 

• 


(h)uj)ei, Ex'paitc 

- 

418 

Cotton i'. Harvey 

* 

391 

Cuussniakei, Kulnev 

- 

13(> 

-, \\ Ilhams I). 


136 

Cranmer, li\ pai‘U 

- 

145 

Croiuher, WouUciiuis j 

- 

174 

Cum nghamc, Bose v-. 

- 

29 

(.urlis v». Price 

- 

89 

Cuslante, Holmes v. 

- 

279 

D. 



Dav ies, I'homas v. 

- 

417 

Davis 0 . West 

- 

475 

Dawkins, Witts v. 

- 

501 

De Manneville v. De Man- 

% 

nevillc y , 

m 

203 

Dornfprdi n., JDbmford 

- 

127 

Doswell V. Earle 

- 

473 

Dyke V. Silvester 

■* 

126 

E. 

Earle, Doswell v. 

. 

473 

Eastham o. Liddell 

- 

201. 

Krungton u. Chapman 

- 

2(. 

Evanfc, Hcnncgiil t’. 


201 



J'ABLE OF CASES REPORTED, 


Yi 


ik\ca: 


KxeUr Collige, Oxford, 


lleyes v. 

- 

336 

F, 

Field, Paley v. 


435 

Fislu r i\ Ha\ ley 


18 

Flufh er V. kcr 

- 

25 

FiaiukUn Is ( olhouii 

- 

o 

Franks v. Noble 


-18 1 

(I. 

(iaskaitb la'rd Lowther 

107 

CTccnug, VW'tlu vail v. 

- 

504 

Gilibs i. Ougier 

- 

413 

(ioinpf ri - 

- 

17 

(Jiexnu S((]>htns 

- 

419 

{irceiiai'va\ Adain.s 

- 

395 

(•rjfle.b^ e 1 lamiitfai 

- 


(i\\ \ lUU , /\ /MlJ It 


wO 

H 



llal(., Will!field .0 - 

» 

^199. 

Hail, Bakci u. 

M 

A{)7 

-, ] at (ib a. 

- 

45H 

-^ \\lute u 


321 

fLunikon, (-I ifliliis c 

- 

298 

ILuu.on, /'b’/e/z/e 

* 

3 U) 

-, McDonald o. 

- 

277 

Uaiding e. Ha»ding 

- 

159 

H:u top. !.‘ p(l>tr 

- 

3-19 

i Lij \ e\ , Colton it. 

- 

3‘Jl 1 

Has sail J. SniJthers - 

- 

119 1 

) 

lleiiiu'gal t'. j\vaiKt‘ 

- 

201 1 

He\ese. Kx^tei Colleytg 

Ov- 

1 

ford 

- 

r>3/>' 

Iliggiir'On, E\ piiiti 

- 

i9(, 

Hilldi) e. Waller 

- 

239 

Hobbs, Lane j. 

- 

io8 

Holmes y. Coghill 

- 

206 

V. Custance 

« 

279 

Hdrwooil 

■t 

311 

I'ughcb V. WilliariTi 


493. 

J- 



J:roI) f Hall - 

- 

158 


JOIU S I’r ) out s 

K. 

!v' nncdv. Non is i 


Kidder, Rider v. 
Kidney ?-■ C 'oussiiutkei 
-, Williams i. 


PAO% 


I,nnc V. II()l)l)s 

Leake, W^ind -j - - 

Liddell, Kastliarn v. 

LiiiL(dii, (d'lu‘ Countess of,) 

V. 'Phe Duke of Newcastle 
Lon^don v. Simson 
Lousatla, ^Knatiai’. 

Loveden, X'^it u. - - 179^ 

Lowlhcr, (Lord,) (iaskarth t*. 107 

M. * : 

iNLDonald e. Hanson - 277’ 

iNLOougal, L\ Jjnytv - 384 

iNI'iMalion v, Sisson - 455: 

ALNaniara, Purcell v. - 156^ 

iMatthcw’^on r. Stockdalc 17C^ 

Mill o- Mill . . . 406, 

Mitlord, Newhousc v, - 456 

Mocaua u. Loiisada - 123- 

Moij.^an, Ex pLirfr . - (5 

-, Randall i\ - 67. 

Morse Ruval - - 355* 

Mundv, Cluirch i\ - - 426 

N. 

.rji i Newcastle, (Duke of,) Coun¬ 
tess of Lincoln T,'. « 213 

NLVvlioU‘'e T'* Mitlord - 456 

Noljle, l»’ranks i*. - - 484 

Noi MS‘a. Kennedy - - 66 

- V. Wilkinson - 192 


Ou^ier, (iihbb 


O, 


P. 


- 41, 


Paley v- Field 
Palfc V, lord 

J^ aree r’.Tlaron'^ 
Ib niberton, Bniere y. 
l.Sb i Pilling V. Armilage 
I Jbiilier, Wini^jlcs v 
j Pope, Sanders */. 

66 ' Pt i( e. Cuitis :■ 




rABJ.E OF CASES REPORTED. 


' Purcell V, APN-cimara 
li 

RaclcliiTc i’. \\ an Mijjlori 
‘ Randall u. Moi - 
Read, Sansbiirv f. 
Richards v. Cha\ c 
'Rider Kiddi r 
’RoI)inson, Sunt v, 
j^ose V* Cunvn^hanu 
Royal, Morse i*. 


S. 

Si\nders Po])c 
Sansbury v. Read 
Scales, Hate v. 
Schmedes, Ibnwood i*. 
Shepherd, Cahill - 
Shortbridge\s Ca^e 
Silvester, l)yke v. 
Simson, Lc.ngdon 
Sisson, M'Mahun i*. 
Smith, Antrobijs j. - 

-- V. Clark 

Smithers, Ilass.dl v. 
Stent V, Kobiii'iUii 
Stephens, (been 
Stockdale, Matdu wson v 


PA(.K 

166 


()7 

75 

462 

252 

461 

2U 

.‘355 


282 
73 
i()2 
51 1 
5.35 
Xi8 
126 
265 
U)5 
M) 
A77 
116 
461 
.116 
2rc) 


pac;f 

Strathmore, rL«)rd,) Howes j .‘325 


Surtees, E^: jmth’ 


lO 


r. 


Tharpe V Tliaip* 

- .317 

1‘homas "j. l)a\ le^ 

- -)I7 

V 


Vere j. J..r)\ eden 

~ 176 

Vineent, West o. 

() 

W . 


Walh r. Hill, ’ \ i 

- 25'* 

War I Jiat^Lhi'h . . 

326 

W('St, l).i\ i‘ 

175 

- V. \ nil .lit 


Weston, H.uneJ . 

- 150 

WVlhoriill e (leeiin^ 

- 301 

White Hall 

. -M 

Whillield e. U'de . 


1 W ilkinson, Noi 1 IS :• 


1 W illiams e C(Hiss!na'. r 

j.:6 

i-c kuln. \ 

- j.'.r. 

-, Hiieju s 

1 

Whnihles e. Piti In i 

. 1..,: 

Wills 'j. C:impl)L'll 

- 36 ‘ 

-a D.nvkite. 


W ood . la aki 

II 3 

Woollaivh^ e. ( roiuher 

- 1 7 1 




TABIiK 


Ot 


(’ASKS CITED. 


M.i'ujs* npt, aiwj, oi tliosc Ml El Jill, .'jjrrcrtoi! oi '‘llicrwiso paplicvilaHy 

jK.liirfil 


A. 

VNOWMOT^S, leiikinsou 

P(''>t \ 

t ^ 

ii, 

IkiiiU' -n ' li, '()^ I T 

Lr, , Ihli V ;/ ( 

H< u >‘l! ('lu i K*, 1 

Uiocki , / \ / rjfC I.'IO. 

-. , V w ‘M)l, 

C- 

'Uri, Shrndoi-i i IJC 

^ :id,.jj it, (t*. 1 'i(>. 

(.lujliu y) ti, I iT,. 

Christie, Ih wvfll , \H^i. 

C'Icv.sc, Sanderson i’, ^72. 
C^oHin V. (^oi)p('r, Dit». 

Coopt!., (^ofliu j. D>‘) 

(Jrickc tr v. Dcdhy, 1()1 
Crouclur, (»ioj^^* a. ir» 

--, Hcwiti -j. 1 r > 

D. 

Dcnne, Walker o. 166 . 

Denton v. Stuart, 397 . 9 , 401 . 
Df‘lln, Cnckctt j. * 461 . 

K. 

Kcluanls iJ. Poole, ‘J05. 

(;. 

(•aruolCs Ciasi', dS.i. 

^diLson V Patterson, r!:JE. 


z». Croucher, ITo. 
(iorin^>^ L'. Warner, 512. 

n. 

5 JlacUltlH, James, Case of,45o, wj 
iriaiiis, JtoUe e. 28iJ, 7i { 
llenh‘V a. Hiooke, 204. 

Hewitt Crouehcr, 175, 

/Hill i\ Bai clay, 282, ?e( 

J- 

Jtnkinson -, 4. 

Joivnsons^s Case 496. 

L. 

Cjni>(lon, Shillahar u, 3. 
i.itltU I e. I.ultlel, 46)4, 5* 
i.uploii, While 0 . 392,5,4. 

AI. 

Mai shall, Smith y, 204. 
iVl« iivjLi, Sjirion v 46)9, 470, 1, 
IMiddletoii, W'ells o. .372. 
iVIiilar a. 'Pavloi, 272, 3. 
Mouiaj^ue u.Loul Sandwich, 14S. 
155, G. 

N. 

i\ 1X011, /'\ jnnir^ 350, 1. " . 

P. 

Paterson, (ohson a, .TiS. 

Pieise e. Wannp,, 364. 

!ihtt, ReMiolds a. 282, n.l 



lABLE OF CASES CITED. 


Pochlu’s Case, Pai(c 385. 
I^ole, Edwards v, 205. 
j^)pe V. Simpson, 277^ 8. 


iRcynolds v. Pitt, 282, 
iRolfe Harris, 282, rr.I 
Russel v. Kussel, 107, 


Staples V. Staples, Pat^c 28 
Stuart, Denton v. 397, 9, 401 

1 ’. 

Taylor, Millar v. 272, 3. 
TrafFord w 'ErafFord, 231, 3, 5, 
Turner, Ex pattr, 437, 0. 410, 


t andersou v, Clossc, 372. 
andwich, Lord Montague v. 148. 
155, 6. 

Shendon v. Carpenter, 18. 
Shillabar v. Langdon, 3, 

Simon ?*. Metivier, 469, 470, I, 
Simpson, Pope v. 277, 8, 

Smith V. Marshall, 204. 


Walker v. Dcnnc, HiO 
Ward, BaiiUon v 206, 9, 15. 
VVur'ng, Pierse v. 364-. 
Warne i, ori ng 512. 

}—•—, White y. 282, n.i 
Wells V. Middleton, 372. 
White V. TiUjrton, 392, 3, { 
fW'arner, 282, n i 
I \V<jod, Ex parh\ ‘El 1. 



TABLE 


OF 

AMERIC AN CASES CITED. 


A. 

ABKKI. v. HiuUhirc, /V'' 
Alo\aiubi;i, Miuoi o1, Pulton, 
l:Jl. 


Klni*^, Lx parte^ Pa§^t* 498. 
F. 

Fidel V. Holland, 121. 


11 

Barker, j.otn ilu Matter of, 
4‘P) 

Jk'n\ t I Miilnai Insiiraiice 
(’of:»j>an\, !>''*•). 

Bi in( Li iln'ff ^ . l.an^uu^, 27 *)- 

Buoiiiu e i’, S‘ olt, 11 > 

Bo)le a U<j\\anil, '2.5. 

Br.'i Jn r's Kk. V an (a)rthmdt, 
485, n. 


C. 


Chase Hathaway, 447. 
Claiborne t;. Parrish, 375. 

Clarke v. Van Rieinsdyk, 355, n, 
Cremer tr. Higginson et aU 121. 


D. 

Dale it fiL y, Cooke, 34(3, 7z. 
Darling y. Bennet, 4 4(3. 
Duinond Adm, t*. Pdagee, 159. 
Duik ail V. l.yon, 3143, n. 
Dunsconil) v. Dunscomb, 582. 


H. 

Haines v. Beach, 59. 

Ham y. Schuyler ct aL 239, n. 
Harl V. Ten Eyck, 403. 

Hepburn v, Dunlop, 25. 

Hundley y. Lyons, 25. 

J. 

James y. M‘Kcrnon, 240. 

L. 

Lawrence v. Cornell, 456. 

Leeds V Marine Insurance Com¬ 
pany of Alexandria, 355, ?/. 
Locke V. Graham, 578. 


M. 

MsiadeviUep. Welsh, 192. 
Meascrti, Expt^te^ 115/ /,. Aj- 
Methodist Epi'scopaHCi 
Jaqiies, 28. 

Mov.in V. Hays, 74. 


P. 



E. 

Eliason v. Henshaw, 114, n, 
VoL. XTL 


Phillips V, Thompson, 395,398, n. 
Prevost V, Gratz, 239, n. 


B 



Li able of American cases cited. 


R. 

Ramsay v. ihtuh.irn'(l, Patfc 25. 
Reade v. l/nui)^ston, 74, r. 
Roach V. Kuthcrrofd, 27. 

S. 

Shalln ; BraTul, 25 

Sharjjir'vs V. W t. Isii rf al. 119 

Shcrimrno rt al j Shaw, 460. 
Skinner v’. White, 2H2, 




Stc\cn.soii j. Pcmhciton, 



1 


'1’ I < ] 

lVou[)She 1 wood ik Wood,406* 
"imker Woods, Jl i-, n. 


\V. 

Win^^li^w <f id Appellants, The 
(hi^i o[, .JO 



CASES 


IN 

CHANCERY, &c. 


THE SITTINCI8 AFTER HILARY TERM, 
46 GEO 3 18U6. 


UPON the 7th of ribtuatif 1806, on the resignation of 
Lord LI im^ his Majesty delivered the Great Seal to the 
Honourable Fhomas Lriikine^ as Lord Chancellor of 
Gticit Jh?t/i 7 )i who was enateda Peer of the united 
kingdom oi Cnat Hutain and Ireland by the title of 
Btron T}skini ot Rcstormd CaHle in the county of 
Co7mi illy md w'ls sworn a member of his Majesty*s 
most honourable Pnv} Council. 

Mr Pt^^ott succeeded the Honourable Spencer Perceval 
as Attorru} -Geni ral, and was knighted. 

Mr Romilhj succeeded Sir Vttarij Gibbs Solicitor-Gene¬ 
ral , and was knighted. 


Adam succeeded Lord Ersktne as Chancellor to his 






Cases in Chancehv. 


180f> 


FRANCKLYN v. COLHOITN. 


J\hruarif H, rr-/ nw 

12, iUAbTFR oj thr Rolls for the Loul CiiAvrf.i lOR, 


'Whtfrc a 
party la avoid¬ 
ing [Service, 
and the Clerk 
in Court is 
dead) the pro¬ 
per course is 
to move, that 
service of a 
subpeena 1o 
name a Clerk 
in Court on 
the Solicitor 
may be good 
service, 

[ 3 ] 


J/R (.00k R’tjor the P/aintrJf moved, servire of ati 
order to pay into Court a sum of money upon the (ylerk in 
Court, who had siuceedcd the det cased Cltik in Court for 
the Defendant (Jolhoun^ ma\ he good soviee. 

The Affidavit, m support of tin* motion, stated, that the 
Defendant (.'olhoun is, and has bten for some tune past, ab¬ 
sent fioin this kingdom; and ur* thr said Dtfcndant 
sometimes lomes to this country, hut i.. no certain place 
of residence ; and his stay is but of short dm 'lion ; and he 
conceals his place of residence during those iiiteivals of his 
stay in this country ; that the Clerk in Comt foi the De¬ 
fendant in this cause is lately drat! ; and no otln r per‘?on 
has been sime appointed by the Defendant ,ix Iv.s f’lrrk 
in Court in this cause. 


77?(? MAST 1-R q/* lt<H LS. —It is 'unp*)'-.',j)l« that 
vice upon a Clerk in ( ourt, who \^as nv\f» I'tthoii/ed 
by the Defendant to act for him, (an dn iLengular 

course, I appiclund, is to seive a siihji'^ fM n, ippoint a 
(3lerk in Couit; and I have found in a m iii*'m !‘,>t mllec- 
tion, a case, pointing out the [nopci coutm s/.rVr//oi/* v 
Lunq'don, ya) 


Ihc motion was accnnlingh vaiw-l h\ p.a* that i 
vice of a sulipcLiia to mme a nev' ( leik m ( i, iit, cn lln' 
Defendant's Solicitor, nvay be deeUK d p^oi-rS iMce , and 
the order was made. (/ 

("a ) iShflin^tar \ fMm.xhm f^',/ww/ 1, 1770 h' /; n. ill 

•'Vi Juhu /I Clc»k juC’oml, li.i 1 1 i.« ilu IL U irLiut. 

and iilod bis .inswM. At t!u iu mir; IIk inicinlii)l iitulr «!m‘ mil, a»*i4 
a decree. wjib [iriFiuiiiiU' d U; In d sonn nnu* bciort* tbt liear- 
mg ar.<l, no ('Iht 1 Cbik m Lonit Ih.hk rij)]>(»uU'd foi* the licfendaiit, 
the PlaiiitiiF sued out i to luuiii an Attorntv and obtained an 

order, i liat sen ire of this .suhpoma on Mr, John It the DAfendauPs 

Solicitor, should be good scn'icc on thcDt-'fcndabi, onlrr and * uh 

poena being accordingly served on Wimttin .no Altorm > 'u luj- M.inu il, 
the Pfaintj;9* caused Afresh uvium to be made foi tlu* Dcfuidiitii ut his 
last plsM^4jlfiid)odc, and *alf»o of Ins Solicitor, and, not linding him, pro¬ 
duced proper affidaMts of tlij:*frt.di mijiiiiy, :iml now prayed, thatst*rvice 
of a subpana to show cause agam^t the dcc;ee on the sjyd Mr, 
his Solicitor, might be good service on ihc Defendant* which,upon read¬ 
ing the afhdavitfc', was ordered. 

C^J finHhfv, Hoper, I Will, 42Q 
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1806. 


4 


ANONYMOUS. 

The Mastkr of the Rolls for the Lord Chancillor^ FtbmavyV^. 

A MOTION was made before answer, that a receiver Thougjbtbis 
should be appointed ujjon the single ground, that a woman, 
appointed extculrix with hir infant child, of the age of G ernpott mj»- 
monihs only, had no other propeit) than an annuity of 20/, cojiUuct afth« 
given to her by the testator. He had also appointed an** 
other person to be trustee. jjjg 

Mr. JielL hi iiuj}f)Grt of the Motion. gttjutid, that 

The old rule, that the Court will not interfere with ah h® falnWMjan 
executor by appointing a receiver, has been properly over- 
ruled. In several instances the Court has interfered, to 
prevent au executor from getting the as^tets under particu¬ 
lar rirciimstanceR. Tat/lor v, Allen, [a) In Palmer v. 

Price an application was made for areceivei, pending a suit 
to vccal probate, anrl set aside tlu' will, on the ground ol 
uosoiind mind, "i'hc testator had been a freeman of Lon** 
don: the Plaintifl was liis brother; and the Detendanl, the 
widow, wa^ executrix ; and was by the StaUile (/;) and cus¬ 
tom ciiiithd to a considerable share: yet Lard Roselyn be¬ 
fore answei and without notice to the other party appoint¬ 
ed arteeietr. In Knight v. J)u/?lc,s6is (t) the doubt was, 
whethei ill that ease tins Couit would interfere; as an ad- 
aiinislratu! /trndrntr (ifj miglit be appointed. But in this 
iiisl.uue no u li;. ( i .in bi had, but in this Court. In fenk-* 

V,-i.ord V.ido}] held the old lulc exploded. 

Ihv SJll^ itoi *(n'nci 1(1 i^ppOM'J the motion. [ ^ ] 

V/i/"’M vs ujt of thr Koi i,s.—fn Taylor v, Allen the 
special ground wms, that the hushand was out of the juris¬ 
diction. 1’luu' IS no doabt, that lu several instances, as, if 
the executor Inis wasud the eifects, or in other respects 
misconducted hunself, this Court will interfere : but Im , 
the Court ever taken tlie disposition out of the hands of the 
exsecutor on account of Iiis mean circumstances ; for it 
tomes to thaitj|j|j[?Srou must prove the unfitness of the person, 
in this case the only ground ib, that jthe h not a person of 
property. • 

■ For the ilio//(?/L^Supposc the executor was iniolvertt. 

The Mastjer of the RoLLs.-^The allegatioa gc^s no 
further than that this eXcutrtx is in mean clrcumstanctft'. .If ' 

TaJ^l 213, J Slot. 22 Sc 23. C/t. 2, c. 10. S. $. 

\rcjires.m. ^ ‘ ■ 



5 


Oases in Changjsst. 

1806. any misconduct, waste, or improper dispoaition of the 
assets, were shown, the Court would instantly interfere " 
A.’TosifHous. but at present no cast is made lor a receiver. 



f'ebi'uarjf 12 


A pcjson, 
who opciiLd 
biddin)?s, not 
being the pur¬ 
chaser, allow¬ 
ed his ex¬ 
penses on the 
cii'ciim- 
stanccs, 
agauisl the 
general rule, 
having inter- 
posed at the 
instance, and 
for the bencht 
of the family. 


WEST t. VINCENT 

The Mastfr of the Rolls /of the Cii -\m n i (mi. 

A MOTION was made, tliat a pt i > 0 , who Irul opened 
biddings, in consequence of which th.‘ < ‘ itc' w^ks >oU 1 tr; 
another at a consicU-rable advance, may in' .iDovvid Imh cX' 
penses, as well as receive his deposit j pped lor- 

wards at the instance of the iumily : the hist salt, imder a 
creditor’s bill, being at a great undervalue. 

Mr. mppott of the s.iid, llo"- nas exact¬ 

ly tile case of exception to the gi nend niie . ok.. Owen v 
Foulkeft. (a) 

Mr. Johnson foy all parties In the ( • afhiM.'M.! iru 

fact ; anti made no opposition 

The order was made. 

i O /rifr, *.)! ^v, 


/>6. 24, 25. 


F\ pin tr MORI 1A \ 


Asssigncc THE jK'tition stated, that up'»r\ tin tstoi hi iwh-; 

inUftnlcrupt- a Commission of JJauAiuplC) i ,‘.U! d against //o'/ A'./'// 

cy, having At the date of the Bankrujiti \ dn ll.inkuij)t ri^ iiuh hti-d 
purchased an ^ . • 11-1 11 

estate of the ^hc peliticner toi liusincss dour in liiiii as an attorney, 
Bankrupt’s and for money lud out and :uiwuu ( d , i(;r wlmii l)e had 
under the security except the Title-dreds of a Ica^icliold estate, he- 

hHTru'ustcc Bankrupt; wliich he refused to deliver ; un^ 

of the profit less his debt was ])aid IJis bill of costs was taxed at 41)0/ 
uponare- Upon the 5th of Marvk 1804- the leaschoid'''premisos were 

^tuition by the Assignees ; and were purchase d b}' 



'cemng the produce of thi 
his lien for the defieiencv. 
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the pctitioqei'^liaviw been present, and a bidder at the anle. idOS, 
On the 25th of the petitioner received from the wv 

Assignees 282/- 11^. 6c/, the balance after deducting the Erpijm* 
expenses and a prior mortgage ; and he upon that payment aio»ra». 
delivered up all the deeds ; and afterwards paid a further 
sum of 45/., claimed by the prior r/i'>rtgagee. Cy^i 7 if<^Aa^ 
soon afterwards having sold the premises for 570/., the pc-^ 
tition was presented ; insisting, that the petitioner has a 
lien i and his whole debt would have been satisfied, if the 
estate had been fair!) sold , that Craxvahwj could not pur- 
cha'^( for lijj. (^wn berufit; and was bound to account for 
the dilfcrenia b<,twccn the sales ; and praying, that Cravh 
may lx: dt < laf-*<l accoumabic fur 250/.; and, that the 
petilioiur niu} be {kucI the roidae ot his debt; as having 
’4 he;» ; or, ili.u the sum of 250/. may be divided among 
rruluurs, ;i id in that cas. , that ihc petitioner may prove 
the i*^*iduo (d Ins debt undei the Commission, 

rh’' a7id dir. W’uii(fieldy hi support of 

///. ni'isud, that the petitioner was entitled to the 

wlt /l' r i Im'^ di\A’ a mortgagee, claiming to be paid his 
vvii'fb dv'A, -me ipai, interest, and costs, before the general 
cr^'ibv ’ » u'o , nijded u* any thing; their only rightbeingto 
tic » , J i»:<i«‘inj)iion, alter satisfaction of the whole 

arnsMiiu it ’rjj moitgugce’s demand. All those cases es^ [8] 
dvA <iri Assignee in Biinkru]itcy shall not be him- 
if ;l)f ru/cfk.iser. an decided, not upon particular circum- 
fi hut u]x»n geiural rules. I'hi' simple tpiestion then 

Assignee cannot himsi if derive any benefit from 
b ; ii>'< h.'s(, wi‘v tber be (.m to! other persons. How can 
h* '.'iJif ^las'^ oi enditfus ehuin more than the Ihinkrupl 
bun -tb I iukl ha\t cl.umcai ? In case, Hotham the 

jiUicluiitd at i ~.ale .i mortgaged estate, belong- 
mg ta ih' H.Jiikrupt, 'abi'b \v;i'. sold under the general or- 
clri. L b( assignet s ol Uu mortgagee, who was also a liank- 
.‘upt, letjoiiet! Holhiuti to [>ay Uu lie hiul made by that 

purchase. Lord Ehl'>u''s judgment was clear, that the mort- 
giigae stoful [ireci-^elv as tim gem ml creditors* woukl have 
stood; and it vvas admiUid, that, as the principle was, that^ 
the trustee could not purchase except lot the rrstufj (juc 
trmt^ there was no reason to po.stjioric the first ctstvij ejur 
trust to the second. 'I'hat is attempted in this instance, H 
that is the principle, how can this trustee be a purchaser for 
the second vestuij (fue triiU to the prcjudictJ of the first 
and the general creditors hy this sort of accident get abetfc^ 
fit from that fund, which it is impossible for the As.sigr\eeto 
keep himself? 

Mr. Perceval., and Mr. Cooie, for the Assignees 
the petition j contending, that the sale to the Asst^ee is hdt. 
a nullity; but he Is considered a trustee i and that the pe* 
tkioner had pairted with his lien. 
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1B06. T/te Lord Chascellor.-—! am not quite 9mt how this 
OwJ case ought to be decided; but will state what I feel upon 

AJr pat'Ui it. f he petitioner is not a legal mortgagee j but for this 

MoMnAir. purpose is * in the same situation ; having an equitable lien, 
L y ] from the possession of the title-deeds, of which he could 
not be deprived without satisfaction of all that was due to 
him. It is contended, that it was for the petitioner to 
say, whether he would insist upon the lien or not; and 
whether he would be satisfied with the purchase. He 
was a bidder at the sale, and might haw bid higher; 
might have insisted upon his lien; and have refused to 
deliver up the deeds ; and mii^ht have said Craxvshay 
could not purchase ; the pctitioiici being a professiomd 
man, not unacquainted with the rules a to purchases by 
trustees, (kc. He did not take that course ; and there is dif¬ 
ficulty upon that to a certain extent. But it is said, on the 
other side, that, to prevent his coming here to have the 
benefit of his lien, there must be a sale ; and the first sale 
is considered in law an absolute nullity from the incapacity 
of the assignee to hold the character of purchaser. If there 
was no purchase by Crawshny^ then the second sale must 
determine the petitioner’s right, and the creditors had no-- 
thing to do with it j 'or though the petitioner had given up 
the title-deeds, he did that upon the ground, that there was 
a sale that could bind him. The difficulty is, that if a man 
parts with his lien with his eyes open, he cannot resume it; 
and the petitioner, having been present at the action, may be 
Considered as ha\ing voluntarily given up his lien. I think, 
he must be entitled to the costs. 


Thi Lord ilu wci'A.um ,—1 have considered this case; 
and my ojiinion is, that the |R'titioiu*r is, under all the cir¬ 
cumstances, entitled t«) the lien ; and the general creditors 
arc not entitled to any part of this money. 'I'he purchase 
r to ] ijy Crct'tv^diaif singlv, one of lour Assignees, cannot be con¬ 
sidered a purchase by thi Assignees lor the general purposes 
of the Bankruptcy ; and he considen d himself as purchas- 
|ilig tor the benefit of the estate ; for upon the re-sale he car¬ 
ried the produce to the account of the estate; not to his own 
account; treating it, as if that had l>een the only sate. . 

petitioner therefore is not to be consider^.^^havittg-ptSVttci 
with his lien ; for tlie questionpetitionci and 
the J-reditop, the petitioner and Crawshay., 

IV vThc are entitled to the dividends upon all the ^ 

Bankrupt’s^estatg i biy: not upon estate, ufitil ^ 

upon ,‘fth\i h^'eh Satisfied Und^i* flic c?t‘cum‘s^ 

: the petitioner canrihtjbeiconsidea^ed as having parted wtifh, . 


Thcirefofe tlie first, Mit of ,th« Waver off tljis' ptit&ibn ca^' 

' * '• ‘ (. ’ * ' 4 ' " k ij' j ,1 ' ’ j'' * '5’ ' k * 

fmie iiiiiWA' iAtWiVoi. tj; 
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J£xparte SURTEES* f'et, 35, 

UNDER a Commission of Bankmptcyf issued against The choice 
Thomas Ward^ two of the Asaigiu^e^ having been removed pf Assignees 
by order^ a petition was presented^ prayings that the two re* 
maining Assignees may be removed i the one, IVhitloci^ as onthegtou^ 
having received money, as Assignee i being insolvent, and tliat creditors 
compounding with his creditors; as to the other, stating, 
that bill negotiations had passed between the Bank, in which froi/vo^^ 
he was engaged, and the * Bankrupt for the accommodation if not kept / 
of that Bank; that they had charged interest and commis- back by trsud* 
sion in their accounts; suggesting, as a ground for invesri- 
gating the debt of that Assignee^ collusion with the Bank- Amgnee in 
rupt; that the A^ssignee in Decembe^r 1801, proposing a com* Bankwtey! 
position for the Bankrupt, if the petitioners would give up md** 

their securities, stated his debt to the Assignee at the sum poan^ng*Sith 
of 476/. Sif. only; though by his deposition under the com* hb credSoro, 
mission it was sworn to amount to 2195/. 3.?. 6d. The nuacon- 
Bankruptcy happened upon the 24th of March 1804. The an accouljt 
petitioners claimed as creditors to a large amount. Their cannot be con- 
proof had been rejected, upon objections to the debt; and, ycniently or 
admitting the debt, upon the ground, that they had ®®curi. 
ty; but it was at length admitted under an order. Lord £/- tnains. 
don having upon the petition made an order, that Whitlock The 8iin|^, ' 
alone should be removed ; and that a new Assignee should 
he chosen, the petitioners applied to have the minutes of that ^ccounn not 
order varied. sufficient. 

Mr. Pvrceval.^ and Mr. Loach.^ tn support of the Petition^ [ * IJ j ' 
contended, that, if any question is to be litigated in Bank* 
ruptcy with an Assignee, it follows of course, that he must 
be removed. Where it is a mere matter of account, attend¬ 
ed with mi suspicion, it would he inconvenient in many cases 
to remove the Assignee. Hut in this instance the material 
C|uestion is, whether these charges of commission and in¬ 
terest arc not upon Bills drawn for the accommodation of 
the house, in which this Assignee is a partner: another, 
whether some of these payments and receipts can be allow- 
c4;;tOi this Assignee, A strict investigation of the accounts 
' f wHkh must necessarily be adve/'se. 

The Trqvfer^ for the Assignees. 

There is no rule that, to rcrnove^W it is snffi* | 

cient to show; that he is a debtor to the estate ; UU 
^ ing party ; and that in inquiry is desired as to his d<d>t, ano”^ 
the clrcuin^aitees uhdiii^r which U stands. The c^c, in which 
an Assignat ,fiks been removed, is, where there is sonie real, 
contest betycen Him and the creditors. There ia.^ne 
stance, where the ground tvas merely, that the debt 
b^ance of dnUij[bidated^a^^ the ejSfeet in 
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great commercial city would be, that the oflScc of Assignee 
must ill many instances be filled by creditors to a small 
atnoLiiit, for goods sold ; all the creditors of a supcr‘u)r class 
being liable to that objection. Avsignecs are in the situa^ 
tion of other tiustees. It frequently happens, that one trus¬ 
tee files a Bill against another for an account, and after a 
decree either may pnisecute it; and wa such Cihjection has 
been taken. No inconvenience can arise. The Asxsignee 
may be examined bv fhe Commissioner^^, as any other per- 
.son i and must produce all his books and accounts. 

The /-CJrf/C hancklj.or.—T he great object t>f the system 
of Bankrupt haw is, an equ?l md inipa/tial distribution 
among all persons, having demand j pon the e>MU. 'I’here- 
fore the choice of Assignees, a most mipu. *^ant cirf umstonc e, 
is properly given to the crcdltoTs, in the known proportion, 
as the persons most interested in that dfUribution ; subject 
to a controul, the largest, most gcmial, ai^d unqualified, of 
any of the authorities given to the Lord (Juim ethr iu 
Bankruptcy. It is properly admitted in this t ase, that the 
circumstance, that some creditois, whose ^oles \vrjnl(f have, 
turned the scale, were absent by accidiuit, is m ’T '-uffi- 
cicnl. But li creditors were kept back by tunuJ \‘-itgnec» 
chosen under such circuui.stances should la. set .lude ; and 
a new choice should he rnafle. Lhis howe\< r is Tv.t ^ «.asc, 
in which it is not possible to take that into miu.u , 

for these pj tiliontrs unquestionably toidd r.r i b. u, '? 
dition to prove, bAung prevented, not h\ h and, ' u? f>\ rhe 
nature of their debts, coupKfi with the ( uiiln - di ^ bf Id. 
Hesorting tlien to die pnmapK upon uhich u* V ^sigs-ee 
may be removed, I take the nilt' to be dii.s ; luihf /, o u dierc: 
must be some nnsumduct iinpiitefl to him; oi, wb^ it an at- 
count IS to be t.ikeij, js it nm^t be in tliis inst on:, T 
it must appear, that tin aLCoiint cannot be tak( n i.ouv< nieiU- 
ly or justly, or not s»’ roiuuueni]\ and juslb ^ while duU 
person remains an A‘'Signe{\ If that di'-irin tion »s nor to 
he drawn, tlie conseqiunce will be tlangtrous unrejlainty 
and litigation, and in (juent applications to remov<‘ Assig¬ 
nees, who have in no shape miscontlucicd themselves. As¬ 
signees are generally creditors, who, having the greatfst in¬ 
terest in the estate, have a right to chuse themselves ; and, 
if among the numerc us body oCcreditOJrs, who have assent¬ 
ed to their nofnijD^jdon, the amount uf the debt of the As- 
ahi^lcl become matter of dispute, as the creditors 
have a right to that account, though there is no other rea- 
iioiiy must ilie Lctrd Chancellor in every instance remove 
him.? Such a rule would lead to constant applications for 
■ this purpose: introducing new trusts, attended with great 
confusion and inconycAience in the distribution of the es¬ 
tates of Bankrupts. \ 
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must then resort to another principle^; 
that it is iv^enoufih that the Assignee ttiuat account before 
the Master ; but the circumstances from the nature of his 
accounts indicate such plain and palpable inconvenience 
and risk, that it will be necessary that the Assignee 
should be removed, in order to secure a more impartial 
and proper decision. As to that must be recollected, 
that the account to be taken befotc the Master does not 
tomprehend the whole system of the distribution of the 
Bankrupt’s property, 'i his is not an account of a gene¬ 
ral, complicated nature, embracing all the transactions of 
the Bankrupt. The efl'ect will be, not that the Assignee 
will have an undue dominion over the affairs of the Bank*- 
rupt; but niercU to nscertuin, whether this debt be of the 
description the- Assignee now contends that it is. Unques¬ 
tionably there is an cxtraordiaary degree of obscurity and 
singularity m it; upon the diih rence between the debt, now 
claimed, and the amount at which it was formerly repre¬ 
sented, and other circumstances. It is not necessary to go 
into that ^ for it appears to me, that this account may be 
taken ; the single point being, whether a debt^if 2173/. 3^. 

exists, or a debt of 476/. 3v, only j or any other sum, 
U fraud and collusion with the Bankrupt are out of the 
<rase, and the mere question is, whether this account cannot 
hi: taken without disturbing the choice of Assignees, it is 
dirown upon the parlies, who seek to remove the Assignee, 
Jo frlihlish, that olherwdse the account cannot be conve- 
ifK fitly taken. 'This petition fails in that respect. If the 
( 'hould endeavour to enibairass the account, or, if 
M tin cution of it a neccssiiv of bringing an action 

shi uid aMSi% tliat would l)c a new giound, upon which he 
tUiglil hi Tenioved. ’i'hc princljd^', upon which I confirm 
^hi„ f-rdii pronotinced by Lord l.fJon^ is, that an Assignee 
.l:aii not )a rerno^td, nsciely iK'caiise lie must account; 
unj» ss lijere .sonieihing ni the nature ol his interest, ren¬ 
dering jt impossible to lake tin; account with due imparti¬ 
ality and justice , or, a degico ol misconduct in the- As¬ 
signee making him unfit to execute such a trust 
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Feb 25. Ex parte BAHFIT. 

The author- THIS petition, presented in the Bankruptcy ol Raines 
ity of As- Bar fit ^ stated an agreement by Charles Bar fit ^ the Bank*- 
Bankwptcy rupt’s father, to sell to his son James^ a farmland the stock 
Umjtfd to the upon it, at the price of 1000/. Possession was given accord- 
purposes of ingly ; but after some time, the money not being paid, a bond 
^eysTnba- given. Soon afterwards Barfit^ the father, died j hav- 
tion of tht rs- mg by his will bequeathed a legacy of 3(X)/. to his other son 
tate initlf 1 the and the residue to his wife, the petitioner. Upon her 

laws^aml application to her son James for the money due on the 
doesnol.” here- bond, he agreed to pay her .500/., ‘ud to pay the remainder 
fore oAtend in a fortnight, or to give up the‘-towk The money not 
to Ai\ being paid, the petitioner resumed the possession of the 

Ing^of the snr- fttock. A lortnight afterwards James Barfiit be- 

plus after lOf. came a Bankrupt, An agreement was entered into be- 
in the pound tween the petitioner, thi‘ Bankrupt, his Assignees, and 

that JoJui Barfit should he the Assignee ; 

The petition lhat the stock should be sold ; and In* should pay lbs. in 
by a party the pound U) the creditors, and should be a trustee of the 
claiming nn- ^idue for the petitionci, An assignment was made to 

transaction accordingly, 

was upon the The petition stated, that John RaijU had^sold the stock 
circumstances an under-value, anil had turned thi petitioner out of pos- 
w^^out pro- session of the farm ; and that nearly all the creditors had 
jiulice to a been paid lOy. in the pound. The prayer of the petition 

bilk was, that John Bat fit may acernmt as Assignee; that, the 

surplus l)e)ond the amount of 1 (m’. in th<' pound to the cre¬ 
ditors may be ascei tamed ; and applied in pa\ ment of the 
sum ol lOtiO/. due on the bond, and anollier sum, due to 
[ 16 ] the pelitioiHi ; liffentig to allow to jehn Bajlt what was 
dui in rtspecL of his legacy 

J\h. liart^ i)i ySKpporl of the Pt fifiott, 

I’hc Solnitoi -iu rut /;b)('ited, that this transaction is a 
proper subpci lor a bill; not for the jurisdiction in Bank¬ 
ruptcy by petition. 


The LorJCvi \M,i i.i.ou,—In many cases, from the ma^;- 
nitude of ihe sulijtct, and other circurnstauces> though m 
other respects prop^^r for the jurisdiction by petition in 
Bankruptcy, a hUhhasbeen directed Bromlfj v. (Jaoilcre (aj 
before l^^qrd Harchvivkt^ is a remarkable instance ; and if I 
Tim not a*^soUitLly^ bound to go to the extent of the jurisdic- 
iion, this IS jieculiarly a case, upon which that course should 
be taken ; for this transaction goes beside the whole pur¬ 
pose of the Bankrupt Laws, The Assignep represent the 

faJ 1 Atk. 75. 
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creditor Mm can bind them, purposes connected with 
the trust) the distribution of the property under the Bank¬ 
rupt Laws i but have no authority to enter into such an 
agreement as this. Another reason upon which this ap* 
pears to be a case proper for a bill, is, that this is a trans¬ 
action between a mother and a son ; and that possession 
was taken immediately; which may be much better inves* 
tigated in the course of a cause than by this summary 
mode, and without an opportunity to appeal. 

Dismiss the petition without prejudice to a bill. 
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THE Defendant, a purchaser, moved fur a reference to 
the Master upon the title. 

Mr. Martin^ in support of the Motion^ said, this was con¬ 
sidered the settled praetke since the case of Moss v. MaU 
ihervs ; (a) which was followed by Lord Eldon in Wright 
V, Bond; If) and in that case the order was made upon the 
motion of the Plaintifl', the vendor. 

'Vhe Solidtor^Uvnerul^ for the opposed the mo¬ 

tion ; observing, that the subject of the purchase was a 
lease ; and the only ohjeclioTU whether the purchaser had a 
right to see the title of the lesstjr appeared upon the an¬ 
swer , and, a«i nothing tnort* can appeal upon the report, 
the practice, tliai is urged, the object of whuh is to avoid 
expei'se, wdl, il adopted in this instance, have the effect of 
increasing it. 


The pmetiee 
to direct a re¬ 
ference upon 
tlie title on 
motion after 
answer limited 
to the case, 
where the title 
only is disput¬ 
ed. 


'Ehe LofJ Cii 1 I oti,—The rule, as applied by Lord 
Ehion^ ib very rcasi^nablr and wise ; wIktc the Defendant 
admits the agreement, jiul is ready to carry it into execu¬ 
tion ; provided he can have a good title ;; which alone he 
disputes. But the question in this case is very different; 
not whether the Plaintiff has a good title , but whether up¬ 
on ^uch a contract, for the- sale of a lease, he has under¬ 
taken produce th^ lessor’s title- The rule therefore not 
being applicable to'this case, the order cannot be made. 

J vol. Hj. ^iT9, .inti\ vol x>. 39. 
kite V. Foljambfi u/ile, vol xi. 337. 
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A l•<^ference THE usual order for dissolving the injunction, unics» 
of the answer cause, having been obtained, a reference of the answer for 
for imjierti- impertinence was shown for cause. 

c^*e Martin^ for the Plaintiffs insisted, that a reference 

efosotving an for impertinence is sufficient cai|se against dissolving the 
injunction. injunction; Hurst v, Thomas ; {a) Sxoann v. Mills ; (i) Shen^ 
don V. Carpenter ; (r) and a late case [d) before Lord Eldons 
who repeatedly said, it is impossible to know, whether the 
answer is sufficient, until the reference for imj^rtinence is 
disposed of; and the two rofereii^* *^ are consistent. 

The Solicitor •Generals {Amicus Cuna^) said, Lord Eldon 
had decided, that a reference for impertinence is an answer 
to a motion to dissolve an injunction ; and it is impossible 
to refer for insufficiency, until the reference for impeiti-* 
nence has been disposed of. The answer may be both im» 
pertinent and insufficient; and exceptions for insufficiency 
cannot be taken, until the question as to impertinence 
decided ; for by the exceptions the opportunity of refer¬ 
ring for impertinence is waived- 

Mr, lillham Agni's for the Defendants cited Milner v. 
Golding; {e) and observed, that the only reason for continu¬ 
ing the injunction is, that the answer is insuffii lent ; and 
[19] the reason, that a rch rence for impertinence cannot be 
made after exceptions taken, is, that the Plaintiff lias acted 
upon tlie answer. 

r/ie Lord Chant klcor, —Though I had very little doubt 
upon this pomt I would not hastily decide it; as it is pro¬ 
per, not only that the practice of any court shoiilrl be deal 
and precise, but that as great a simUarity of practice should 
prevail in the different superiijr courts of IVcstmin.ster-Nati 
as can be. I have observed great inconvenience, arising 
from the difference of practice in the courts of King’s 
Bench, Common Pleas, and tin. Law side of the Exchequern 
There is also infinite advantage in connecting practice, as 
much aspossiblt, with the substance of justice. At ^he 
same time, though I should not be able so to copneetthem,' ' 
and even though it should secm.^O me, that justice wouhl 
be advanced by decision, I should adheie to the 

‘^thichj though it m.ty not ajipear at first, is gene- 
rallv founded in convenience and Justice. 

The reason, alleged by Mr, Martin in the case of ffurst 

f a) 2 Jimir, 591. (ifj EncIk Pract. 

fc ) fn the Court of Excli. 1799. 

Cdj l^ellcw V. —a««e, yoi vi, 455, Dick, 67JJ., 
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V. TAmm^fa) in Aiippon of the practice^ for whicli^&e now 
contends, appears to be founded in good Sense* That rca- 
aon is^ that, as exceptions taken waive the objection for ixn- 
perdtience, the latter must be first disposed of j and, as ex- 
o^^Mions may be shown for cause against dissolving tli^ 
H^onction, all proceedings, necessarily preceding theeity 
Aiust also be sumcient cause. 1 have seen Baron 'Fhomp^ 
rfffhf who says, upon every rule of practice in the Court of 
Exchequer^ and every principle, that ought to guide, that 
irulc ought to be adhered to- I have also stated the point 
to tora Eldon and Sir yames Mansfield: who clearly con¬ 
cur in that opinion. The reason of the thing also clearly 
requires the Defendant to wait for the Mastcr^s decision 
upon the point of impertinence. I’he Courts considering 
the merits of the answer, is not to wade through all the im¬ 
pertinence that may be contained in it; and imould not sit 
in judgment upon the question, whether the equity of the 
bill Stands unimpeached, or the Defendant has delivered 
himself from it, until it is clear, that he has put in such an 
answer as deserves the name of a pleading. 

For these reasons my judgment is, that the injunction 
ought not to be dissolved pending the reference to the Mas* 
ter for impertinence. 
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ERRINGTON v. CHAPMAN. 

Jvov, 25, So. 

'THOMAS ERRISGTOiV by his will, after giving cer- MainUsiiftiice : 
tain portions of his personal estate to the I)efendants, whom 
he appointed trustees and joint executors in trust for the ! 

l>enefit of his daughter Mar// Mitchell^ widow, and her four father to his - 
children : anti of his son Robert Errington^ and his 
ind giving such trustees the power of applying the interest 
md dividends of the principal sums thereby bequeathed, for thougli the . i 
she maiutenance and education of the respective children . 

ils said daughter ^^td SOO|| after their respective deceases, ^ 

mill such children stiould be of agif, aud ako of applying;; 

>uch part of the ptincipal as they should see 
dacing such children out in the world, and giving some 
ipecific legacies, gave and bequeathed all the residue of his over iri the 
lersonal estate, whatsoever and ^wheresoever, ii/r. to the event of death 
defendants, upon trust, that they should pay to his grand- under 21. 
laughter Ann Erirington^ when and as soon as she shall at- I J 
ain her age of 21 years, the sum of 10(X)/. with interest for 
he same, from the expiration of 12 calendar months next 
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180 ^. after his dticease: but in case his said grand-daughter shall 

cJit: without leaving Usue^ before she shall have attained 
£mmi^otow her of 21 years, tbeti, that they shall pay the said sum 
of l()00/», with interest and produce thereof, unto his graud*- 
a4PJiwf» rhomas Errington, when and as soon as he shad have 
attnined his age of 21 years ; and that they shall pay, as¬ 
sign, £ifc. all the remainder of the residue unto his said 
grand-son lliomas EWrmgton, when and as soon as he shall 
attain his age of 21 years: but in case he shall happen to 
die without leaving issue, before he shall have attained that 
age, then that they shall pay, assign, bV. such resivlue and 
overplus of the said residue of his petsonal estate unto his 
said grand-daughter Ann K**‘^ngfon, when and as soon as 
she shall attain that age ot 21 y^:r '. bul in case both them, 
his said grand-rhildren Thomas aiifl Errington^ '•hall 
die without leaving issue, before cither of them shalj have 
attained their age of 21 years, then that rhe ^vuMues shall 
pay, assign, bfc. the said sum r)f KXX)/.^ tht' Intel - 
€Bt thereof, so given and bequeathed ur.tf> hi*, .lid 
daughter as aforesaid, aad ai?o the sau! rvmaii'dei .a lix 
said residue or overplus xif Ins person d estate, an*' uv 
spective dividends, inl»*rest and procev rhvre u in 
ner following; viz. shall pay, assign, bV niw nn.n Pe 
and amongst all and every the children ot the fe -Kr^r s 
Robert ErrDigton^ wht) shall be then tiling, uvMht issu; 
of such as shall be rlien dead, leavii^g .pidlv, i( 

more than one ; and the othci'to thcfhiidren id h<s dau);ri' 
ter Mary Miunell, in the same mannu , .n t) ht ‘b*e< 

[ 22 ] that his trustees, and the mu vivor of ibeni, jI » u * 

b^■. should have the like pnv^’ei of appb iiig tb' "1* nu,, 
interest, and proceeds, anrl also am p^n ol \!i.' , i 
as is hercinbelore gn en to tlicin in i< soe* l "i Ik bt' s L“ 
fore mentioned legaciiis oi sinus of mmu , fe . - iiw ’\ h:- 
quealhed to his said sou, R Jitrt lirt jn, ad flaughtci 
Mary MfU fieWs cbilrlrcu. 

The hill was filed on bebub ot tli. mluU'. 'ib'jpu's 
Ann Errington^ against tin. exeuitiirs for an account, bPe.,’ 
and praying, that the PlainUlFs mat be declared entitled to 
have a pioper sum allow(‘d fi)i tluii lespiiitive mainienance 
and education to their fathci, during tlieir minorities, out of 
the interest and dividends of the legacy and resifluo, to 
which they are entiled. 

The e^iecutotS by their answer slaU d theii bi hef, that 
the father of the PlaintilFs is not of sidficient ability to main¬ 
tain them suitably to their future fortunes. 

Mr. Romtlly, and Mr. Trower, for the Plaintiffs. 
legacy to a grand-child, as a legacy to a child, is con¬ 
sidered as a portion ; and though the will has no direction 
for maintenance, interest ought to be paid. In Crickett v 



Gases 



'" { 


Ootby (a) ttart is stated to be the opinion of L^d Atpanky; 
though there is no decision upon it. This testator has^ said, 
this legacy of lOOOL shall be paid at the age of 21, with in- 
* terest irom the end of 12 calendar months after his death ; 
which certainly admits two constructions ; but that which 
supposes maintenance intended is tlv more probable; main* 
tenance beir»g expressly directed for the other grand*childrett 
out of the property bequeathed to them* 'I'he bequest over 
to the giand-son, upon the death of the grand-daughter, with* 
out lea\ mg issue, certainly supposes accumulation. But the 
constiuction should be, that die interest accrues to the 
granJ-stm only <rom the time at which he is to be entitled 
to the legacy: viz* interest from the death of the grand* 
daughter, until ihe grand-son shall attain the age of 21. 
Ihc question, as to the icsiduc given to line grand-son, is 
nrarly the same. In such u caa , a grand-father providing 
suhaisti iice f r his giaiul-chilJjen, the court will make that 
cons<r jctioii that will jjrovide maiiUtnance j and not leave 
ihein ’\ludly dL^'titule ; as otlurwise, they will be until their 
st giries au rMyal>l'. ; di^ir tithtr bong unable to support 
th-.iu. ihoi’gh iuM nmulanon directed, the court has 
'h'-urdi* a« htxrt) to gl\4 maimename ^ though ccr* 

ilu eou.-.cnt td the pii-.v.uto whtjm tlie legacy was 
ovn, was re([nircd ; Grti *aurU v. Gytvntveli («) j and 
'}<* i jst s i sTalt cK 


the Trusiets^ distinguished those cases 
vhat tin unubUuce ; iliat alltlie persons interested w^erc 
‘ eS ill* il.‘ Couu, 



ICftxiNoMr 

V. 

CmnfAiiw 


(23] 


; H >'i’» R '/ /Ae U(Ji is.—"I’he question in this cause j\/ovember 26, 
s?)!'. ?, -vluilut *1 Icgatx fo a giaiid-child, payable upon a whether* 

‘ , oi .it a hUme ptnod, shall carry interest; leipicy to a 
ui.Khihru ins ho ii sunu dilKunce of opinion in 
ilur r»>ni Alcunftii ui the case citefl iniimtiung the contiiitfonty, 

strong i{ ri^ie^c^'lus Mj.'iuoii in i.i\our of giving interest oral aftture 
to a gTrUul.th'hl: l.oul ll^irihimhe certainly having 
that a grand-child does not stand in that situation j and the uJ/cas«<jf 
present Lord iJiamellor ( b) ni Pernj v, Whitehead (c) a child, Query* 
mating his opinion, that a grand-child does not fall within [ * 24 | 
the rule for giving interest upon a legacy to a child , though 
it is not expressly given, and the legacy is payable at a fu¬ 
ture pi riod In this case interest is given: but the ques¬ 
tion is, win ther th(‘ interest il> not payable at the same time 
as the legacy ; and to go <nei <m the same event To aid 
the construction, it is argutd, tliat an intention for mainte¬ 
nance appears. But I think, an intention for maintenance 

(tij */hif€t vol. iii, 10. SC;e page 12. 

faj p, 2:J, Jinte, vol. v. 194. See Lomax v /^owflx, ante, vob xi. 48. 

Ex parte Kebble, ante^ voL xi. 604 . 

fbj Lord Etdon ) ^nte, vol. vb 544 
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CaSBB m tSlIAKOBRY. 

during the life of the parent docs not appear hi’ any part of 
the will i for where nuuntenance and education are direct* 
ed, the expression b, after their respective decease^*’’ 
The question in this cause however turns upon the 
of 1000/. That is a legacy, so given as to be payable oisdy 
on the event of the legatee’s attaining the age of 21. Thtfte 
is no separate gift of the legacy. The time is annexed to 
the gift. According to the natural construction, the inte¬ 
rest is payable at the same time. Upon the death of the 
grand-daughter under the age of 21, that is given over; 
and there the word, produce’^ is added. It is contended 
that those words “ with interest and produce thereof,” in 
the bequest over to the grand-son of that legacy, mean in¬ 
terest to go to him after the deat^ of the grand-daughter; 
and some ambiguity might arise upon vhat, if the bequest 
over after the death of both did not clearly indicate, that 
the interest is to accompany the legacy always, and to go 
over with it: the direction being to pay “ the said sum of 

ICKX)/. with the interest thereof so given and bequeathed 

unto his said grand-daughter as aforesaid.” The legacy 
is to go over with the interest; and that bequest over t<> 
the other graiul-children is not open to the oljservation, that 
the interest after her death may be intended ; for they are 
to take immediately upon her death the interest and the ca¬ 
pital ; which can mean nothing but the interest to grow due 
before her death. 

As, therefore, tliesc two grand-children have not the 
legacy given to theMii absolute ly and in all e\ cuts, but, it is 
given over to the other grand-rhildren, ii <loes not fall 
within the principle of Grvenioell v. (ht'cmvtll («) j in 
which case there was no consent; all being intants : but the 
fund was to go among them all. rhis is a liaid case ; as it 
is stated, that the father is not of ability to maintain his 
children. But there is no fund, out of whicli the interest 
can be given. 


('») , vol. w 


Ul dismissed. 
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, 1792 file Defendant entered into contfac^a for the 

It^rdba&e of cstate.s of the Duke of NewLostic^ in three lot$, 

X«yo of the lots weie purchased hj private contract on the 
Tith of Muj/j a id the 18th of .* the duke of Ntwcastk 
covenanting to convey respectively, on or before the 25th to pajrla-^ 
of June and the I8ih of February following j and the De-J®**’**^®^ 
fendant covenanting to pay the purchase-money at the time to 
of executing the conveyances. The Defendant was let into a ' 

poissession df the premises compuscil in those lots at Mtd* day on the ^ ^ 
^mmer and Christmas 1792 respectively. In July 
Defendant purchased the thud lot, by auction : the condi- ance. (ly 
tions of sale providing that the purchaser should pay down 
a deposit; and sign an agreement for payment of the re¬ 
mainder of his purchase-money on or before the 18th of 
February 1793, on having good titles ; abstracts of which 
would be ready to be delivered to each purchaser on the 
6tb of No-oember then next; and that the purchaser should 
have a ptoper conveyance on pa>inent of the remainder of 
the purclidse^money, a( cording to the before-mentioned 
condition 5 and be entitled to the rents and profits from [ 36 ] 
Christmas' 1702. The Deleiidant received the rents of the 
premises^ eoniprised in that lot, at Midsummer 1793. 

In 1708 tin pincb.isn, in ansvvci to an application for 
the residue of th purchase-m irn y, with inteiest, offered, 
when the cu.ivc^aans slinuld I)c t\v(iited, to pay the resi¬ 
due of tln» pnicbast m >nt'\ . < i lo r< lincpii>h the puiehases, 
and aceomu tor tlu unts and piohts, upon having his de¬ 
posit iv,stoied , but uiu^iug iiueust; upon which the bill 
was filed , pra\ins^, tli it tli cLluiidant may be decreed to ^ 
pay to the planuili, as sui m. in ^ ti isLec lux the sale, the re¬ 
sidue ot his puuhas -m<'i >,W!lh interest fiom the res¬ 
pective times when It lo have been paid, &c.: the 

plaintiff* offed^g, on b^ in,] paid the remainder of the pur¬ 
chase-money, witli inkicbt, to delivti the conveyances. 

The Defendant b\ his .ins^rci stated, that the abstiact was 
in 1793 or 1794-; and iminecliattly rt turned with ap- 
'probktion l>f the tith ; an<l that he was informed m 1796, 
that tile coin e\ anres were ready^ He submitted to pay 
the lemaindLi <4 bi, j)oi 1. is -moneys; but disputed the 
claim of inteiist. H( a iuoM vl, tii t lie had not 
or set apart the money. 
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Hep, 555. 6 BSsii. 4)5, Kiuif. 342. Mepftuf^n v. % IVa^StiTil - 
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Cxms m (jBAI^CmY. 

J\Ir, Jtomilkjy Mr. HoUist., and Mr. Winthrope^ for thst 
Plaintiff.^ upon the ground, that possession was tdken by 
the Defendant, preased for the interest. 

Mr. Piggotty Mr. Fonblanque.^ and Mr. IVijme., f^r the ‘ 
Drfendant. —Adnniittrng the general rule, that a purchaieef 
taking possession, must pay interest, there may be cases 6f 
exception; and in Potveil v. Martijr (a) it is laid clown, that 
there may be a case, in which a purchaser, though he has 
the rents and profits, shall not pay interest. In this in¬ 
stance, the Plaintiff not having completed the title, and 
deliv’erecl the deeds, it will be going hinhcr than any case 
to ingraft interest upon the money ; which specific sums, 
to be paid on an event, depending upon acts, to he done by 
the vendor, forming a condition precedent to the payment 
of the purchase-money. The printiple stated in the late 
case, v. //cro/i, (u) that the agreement to jicic in¬ 

terest is affected by unreasonable delay, applies. T he 
is to be atttibuted entiielv to the Plaintiff. 

The reply was stopped by the Court, 


77te Mastj’.u of the Rolls.”—T here Is ne? doult upoo 
this. The purchaser dc^es not 'illege. ihal run * inr . uti * 
has occurred, entitling him to relinquish the j.rritr:K t. 
only question is, how the contiart was to h\ <.irritn or 
cxeciitinii. What arc the legal riglita is Tciudh {muL'u n-d 
At Law the purchaser could not Isaxc tlu n,i;hi i > tin < >: \ , 
nor the vendor to the moiu v, until llu^ tori\. \anrt wa . 


Po«de«sion 
tikeri geric- 
ttJly amounts 
to a waiver 
even of objec 
tkona to title. 
( 1 ) 


[ 28 ] 


edited. But that has nothing ro do with tlu uL'd*. in wLn 
this Court executes the agreemt 111 T lu^ ii;» m » r. ’f.' 
have said, he woulrl not h.i\( aii) thing to h 
tate, until he got a coiiviyanct. But tliuJ i . iii't tla ' * i“». 
he look. He cnteis into pos-n s^iou . .m .tci, Omi ; - u i.j‘ / 
aintmiits to a waixei even »■!' uhid fiou , to :uh ii pi<>- 
, cec<ls up«;n lIk' r>u]3po,itu>ii that tlic • onii .u t , xe 

cuted; and therefou agrci s, dial Irons theU <1 a h< will 
treat it, as if it was cxiccuL d I h- ai i ol p »sst ssiijrv 

IS an implied agri t'iuent, lo jia} iiVo n-st , for so absurd an 
agreement, as that the purr baser is to rc^'civfi ihe Ttntaand 
profits, to w'hicli Ire has no legal lille, and the vendor is 
n(U to have interest, as he has no legal title to the money., 
can never be implied, T'he purchyser does not* si iti any 
circumstances j a*iy inconvenience that lit has sustained by 
not having the'convevanco ; any a] phc.'tmns Iq liini for a 
C0nve3^llce at an cailier j7( riotl. fie rests upon the agree- 


f uj vol, yih. 140. 

£aj p. ^7. Law of Vendofs and Purchasers of Estates* Siit, .. 

.V’- ■ ' ’ , ■ ■“ ■ . 


^ Qlm. Hep. 135.} 





very strange, if the purcbwer, ,bfHi'Pid$$he money, 
'^'.oetog'boaDdtop^iy it, and the vendor 'iurving . had the 
. uae of it for four or five years, should then refuse to #c- 
isoinat for the rents and profits; which is this ease. The 
only question is, what is the equitable arranwment between 
the parties. There is not a ground tor refusing the pay» 
inent of interest. 


'/ 'J- ' 


FLUDIJSf' 
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The decree was made w^ith costSs 


snORTBRIDGE\S Cask. 




VPOS s) molion for an order to pay tlic dividends of a OiiVrttw- , 
u O'uot, iluvl, standing' in ihe ninne of the accountanNgene- 
■‘:tc itj lb Trustee s, tlu' order pra}ccl was that the dindends^tivHicjiJsto " 
Hi. ' [winl to the trustees or one of them* tmsleoii, or 

. Jf. y A - /f/ uippoit of iht Motion,, urged the ex- 

^ n t j>,*! .hconvenieij'( oi taking ihc usual order in thi$ ^ ^ 
o. ■ inv : d' fund being a ver\ snisill haUincc: anclthetrus- 
. ii .. ju nunihLi ^ all li\ ing in diiferent parts of the coup* 

‘ . ..rui t.nt ir. \fjiund; and produced an order vi\i!itaple9 

< 1 , it ^ (t,' to \y,\y lo two iruslecs or one of them. 

’ L'} L ri LOp.,under these cireuiustances, made 
L r . - ii wa-. pr.'ivuJ .n curding to the motion. 

f'o'.' fiu, ',’u„ iBo? 


) J ) Sec Medivtfia 7'/'^'' CVmrr/, > Jaguest 3 Jolins. Cli», Rep. 1.} 
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ROSE t»- CUNYNGHAME. 

ROBEJIT UDNT bv his will, dated the Ist of 
p€n$e and 1801, and duly cxecutecl according to the Statute of Fraud^^ 
SS?t^*t toi^s devised to trustees, their heirs, executors, &c. a pbuitA«« 
yua) mdper- tion, called Calavery^ and all his other lands, tenements, and 
^♦cwial estate real estates whatsoever in the Island of Grenada in the 
,|a Grwidda Indies^ and all his slaves, utensils, &c. and all other 

personal estate whatsoever, &c. in the said island ; up 
jjpictea, or be- on trust by and out of the produce and annual profits of his 
tfnegtfl, as he g^id real and personal estate in the said island of Grenada^ 
to pay off and discharge all debts and incumbrances, to 
bTpaidotttof, which the said estates shouW be liable at his decease ; and 
lit charged also to pay off and discharge all stab Annuities, legacies,^ 
bequests, as he should give or bequeath to be paid out 
^tatelnGrtf^ of and from, or charge and make chargeable, upon, his 
Tiada by hi» real or personal estate in the said island of Grenada by his 
Will or ^yce -^511 qj. \yy codicil or codicils thereto, or by any writing 
writings at any time or times hereafter, signed by him,, 
not. or in his own hand-writing, whether witnessed or not ; and 

A ebarge by after payment and satisfaction of the said debts and other 
co^ll^ 3 ^o?d* i*^^^t't*^brances, Amiuiries, legacies, mid bequests, as aforc-^ 
this being, not said, to lay out all the residue of the annual produce of hi» 

$. charge by said estate, with all tiie future rents, and also the produce 
the lie. jjf jg personal estate in the island of Grenada^ upon trust 
relSmtionby^^ accumulate till 1810; and then the esuue to go to his 
a will, execiit-nephews ; and the accumuIalKjn ^ was to compose a part of 
i^ording the residue of his iiersonai estate , and to lie disposed of 

ofa power to ^t^^^ordingly. 

^harge by an By a subsequent clause ol the will the testator declared, 
iinattested pa-that he did tlu'rel)y (barge aiu! make chargeable his said 
?otKi^obie^* estates and plantations in the island of Grvna la afoiesaid 
tion, that the with the payment ot one Annuil\,or clear annual sum of 
estate was 200/., to be paid and pavaliL to his w ife Mattha L'dny and 
assigns, b} equal half-veaily payments, f<&* and during 
fund to the of her natural life, in satisfaction of the covenant 

general per. iu his marriage settlement. lie afterwards further gaVi^ 
eatatc, and hcqueatlied and charged and made chargeabile hia 
I * 30 1 plantations in Grenada with the payiikm’ of an^ * 

^ J other Annuity (jf/JOOpi* to bo^aid tdi his daughter 3Jari/ 
Cunyn^h^me anchor assigns, for life, upon certain condi- 
'iibns'. 

The testator afterwards gayf 






all 





ApiA'a 


'•V; 


tAt‘> 


h;a^ eacecutora, &<$. his estate^ "at 

hU freehold, copyhold, aodfcaaeliQtd eils^ii^ in Great 
> 1 , which big was then or alight, he at hts decease 
; or possessed of, (except some freehold and leasehdid 
tn Paternoetet'-rmf^ Londgn, which he afterwards 
gsirc te his daughter,) and all his ready money, securities, 
st^chs, &€« and all his real and personal estate wbatto^ ’ 
ever and wheresoever, which he should be possessed of, or 
entitled to at his death and have a right to dispose of (ex** 
cept such part of the same, of which by that his will, or by 
any codicil or codicils thereto, or by any writing to be sign¬ 
ed by him or wrote in his own hand, whether witnessed or 
not, he has disposed or shall dispose,) upon trust, tvith all 
convenient speed after his decease, to call in and sell all bis 
property, both freehold, copyhold, and leasehold, and all 
other his said real and personal estate and eifects, (except 
as before excepted,) and also except his stock, which he 
particularly desired his trustees should not dispose of at a 
less price than he had purchased at, unless an absolute ne» 
cessity requires, that any part thereof should be sold to 
able them to make payment of any his debts or legacies, 

(in which case he gave them full ponrer to sell and dispose 
of any such part of his said public funds as may be by them 
deemed nece ssary for those purposes ;) and he declared 
tJiat his said trustees and executors should stand possessed 
of and interested in the moneys, which shall so come to 
their hands by the several ways and means hereinbefore 
last mentioned : upon the following trust: 

Upon luist to pay and discharge my funeral expenses 
“ and the charges of proving this my will, and all debts 
which shall be due and owing by me at the time of ray 
decease, (save and except such debts, chaigea, and incum- 
‘‘ branccs hereinliefore provided for as affecting my Grena- 
da estates, or with which the same arc, by this my will, or 
hereafter shall be, particularly liable and charged; all 
which are to be paid by and out of my said estates and 
property in the said Island as hereinbefore directed,) and 
also all such legacies or pecuniary bequests as I have by 
my will given, or which I shall give by any codicil 
codicils hereto or by any writing or writings to be 
signi. I by rae or,in,my ovpu hand-writing whether wit- 
nessed bV not, provided I shall n6l.,,ehftrge the same by 
“ such codicil or writing on my ^ ^ 

The tests^tor then gave several legacies, and among thertl!;^^ 
to the tm^ees in his dap)^gl\t<Br’s n>»>‘riage-settlcment .3(XK)A, 

. upop trust to be laid o\ii in the fnnds^fpr her separate use 
. fbrrlife, Jber dekth for, Her cliildren ; and he di-^ 

_j'* ' _ ^ 'A:-_ 



Cassis in Omancehv. 

. 1606^ his said teal and personal estate find it perfectly convenient 
to invest the principal. Then alter a farther provision^ 0^' 
Rosa W,(KX)/. stock after the death ol his wife, for his daughter 
. , and her childn n, he declared, that if his daughter or bet 

Vv»tMQUAMji, should insist upon their claims under her settle-** 

ment, before a competent part of his aforesaid freehold, 
copyhold, and leasehold estates, and of <jther liis estates 
both real and personal to answer and satisfy all his debts, 
and the legacies or bequests he had ai should thereby or 
otherwise, as aforesaid, give and beqiu ath, as well as the 
said sum ot 15,CXX)/. can he disposed of and received, the 
said sum of 5(XX)/. should stand revoked, .ind sink into the 
general residue of his estate. He then ga\e the premises 
in Pfitrntoster-'roiv to his dauglu*,‘T ; and to her and his 
^wife, 500/. each for mourning, lv he paid within six months 
ifter his decease. As to ail the rest, residue, and remainder 
of his said estates both real and personal, and the produce 
or piocecds thereof, lie directed his trustees and exccutois 
(after payment of the legacus hi‘reinaft< r bequeathed to 
tlicm) to invest the same lu iKe funds to accumulate for the 
first son of his daughter that should attain the age of 21. 

By a codicil, dated the 5th of Jime J801, ilio tcstatoi 
gave sevcial pe( uniaiy and speflhc legacies; and 'uncnig 
them to his wife her liiokets, linen, and othei ;uticks, and 
500/. for furnishing a house. He madt* other codicils, 
principally giving small Icgacits, all iIk* codhais bung 
‘ WMlten by hiinseU,Hnd signed, but not attested. The ques¬ 

tion arose upon the following disposition, bv one of duise 
codicils. 

[ 33 ] “ By this further codicil to my will and odn i roihc>K 

datt'd this ^rtli day of Au/ni.^f 1/01, ia) 1 b ave in\ 

‘‘wile that she may sufli i no incoiu cniem \ lr/>n) di, 

“ change ol In r situation .m ad(r!ii(mal |(;n/. r 

“ from m) (hciuuhi estate, on the aame tel ms the l(ji met 
“ StXV.lo be p.iid to her bv nn i \n utors, being in all .JOU//' 
Cinder the bill of tlie LruMees a decree \vas made, aiTioug 
olht r things, diretting an incpnrx, what incurnbranceb afi< ct 
the estate in (henmla. An exception was taken to the 
Master's report for not stating the Annuity of KX)/. given 
to her l)\ the < otlicih 

Mt. kkhurik and Mi, Thompson^ in mpport of the lix- 
ception —‘The questions upon thk exception are, first, wheth¬ 
er a charge upon real estate of :\}] dt his and lej^aries 1 a a will, 

' ,, duly executed, shall give dket to a legacy by a codicil; 

iln jiersonal estate not being charged in the first instance: 
d not, 2dly, whether the personal estate is not sufficiently 
charged iiwifie first instance kQ bring this within the excep- 

^ * j 1 ' 

1 " i * %, 

ft}J The priginal wa*? so 



, ‘“v •■ ‘v ' ‘ ' ■ ^ . ’> ■ 

ti6h, (ikait has been adopted. Though Hmm^ V. Paehr (h ) *ia06. , 

lat a case of real and personal estate so charged^ Lord JFIard- uvV ' 

titfcie does not state any distinction, whether the personal Ross 
estate is charged, or not. In Hyde v. Hyde fc) the charge ^ 
was considered good ; and no dislinctioii was taken between 
a charge upon the real estate* alone, and in aid of the per* ; 

sonal estate. to the same t fleet are to be found itt 

all the ca'ies, cxept Haherj^hatn v. Vincent, (d) Upon the 
analogy to the case of debts, why may not a testator chargti 
a future legacy, as well as a future debt ? It is admitted, C ^ 1 
that future debts are charged j though the principle is not 
very clear: but why is not the analogy to be carried 
throughout; the principle being the same i The ground ; 

is, that, the poisonal estate being fluctuating, it is impofisi- 
hie to say, what it will Idc at the death, lliere is no deci¬ 
sion eithei way ; and tlic dicta do not look to the distinc¬ 
tion, made by Lord Rosslyji in ITaberghmn v, Vincent, Is 
it upon the intention, or from the circumstances of the 
case ? Llicrc is no instance of an inquiry, whether the tes¬ 
tator had any personal estate ; or, if he had, whether the 
.mioiini bore any proportion to the real estate. The per¬ 
sonal estate in (itenada is no more specifically given than 
in Eiii^tand. 'i'he object of the will is to separate the 
j'ilTrivtii paits of the property ; that in (irenada being dis- 
ptysed of in one Avay ; that, situated in other places, in an¬ 
ther. No partieuiar case is to hr found with circumstan- 
f's like thes<‘ ; but tht're is ru' diblinction in ptinciple be- 
tfiis inJ the cases, that Iiave been decided, and are 
'V‘ becuuii the law ol the Court; for here is that state of 
jeopi'ity, the foundation of the rule: peisonal 

« ‘UfU , :i iiiuiuciting land, that might be sufficient, or may ■ 

i * ► xhaiistetJ , uhich is the {/ri.i fund for the debts and !(*- 
g;v< u s . and, that being t xiiaustr d, this Annuitant is entitled 
to s‘aud upon the real estate; llioiigh the codicil is unau 
Usted. 

Mr, Rovuliy^and Air. ijd/rn^jof the Report .— To liilng 
.-his Case within the decisii>ns upon this point thr aninu- 
ty must be first a charge upon the general peisonal e^- ' • 

tate [ that is, the general personal estate must be first ap¬ 
plicable ; and the real estate only, in case the pcrsfinal es¬ 
tate should be deficient; for there is no decision, that a le¬ 
gacy or aiSnuity Is a good charge upoHi real estate, unless 
the general personal estate was made first liable to that le- ^ ^ 
gacy or annuity. In tins instance, the personal estate in 
(henada is just the same as any particular part of the per¬ 
sonal estate ; as the furniture.of a particular house, or the 
stock of a farm; The reason of the authorities decided, 
does not reach such ^ case; a specific bequest of a particu- 

(\) Jimb. 3S6. fcJ1 iSy. Ca. 409- OO Ante, vol. ii. 204. 
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. IfiOGf lar part of tlie personal estate for the satisfaction of m 
i^vV niiity. The principle has no application to a legacy, charg^ 

H<^ 9 a upon real estate, ao<l some one part of the personal est^itOi. 

The personal estate in Grenada^ or in England^ is not the 
€Qavs8H4ax, fund for the debts and legacies ; which is the per* 

sonal estate, not specifically bequeallud. A bequest of n 
sum of money, charged upon real estate, is in effect only a 
devise of a portion of that estate ; and a person cannot by 
deed reserve, or give to another, a powirrto devise real es« 
tate by an instrument, not executed according to the Sta¬ 
tute; fa) yoncs V. Clough, (b) The only exception is the 
case of a charge in the fiist instance upon the personal es¬ 
tate: Brudenell v. Boughtor*^ (<:) In IIabef i^ham\, 
cent(d)hord Jiossli/n^ from a coi» manus< ript note says^ 
that Turd Ilardvoicke proceeded entirely upon the circum¬ 
stance, that the personal estate was first charged for pay¬ 
ment of the legacies* The ground of the decisions, that 
legacies by a codicil, not executed according to the Statute 
of Frauds, are a charge, if charged upon an estate, that is 
a subsidiary fund, is there stated. It is analogy to the case 
of debts ; as, in the case of a charge of all debts upon 
real estate the testator by the very act of contracting a debt 
makes a charge. The court has proceeded upon that anal¬ 
ogy ; and it is not now worth considering, whether it is 
very sound. In Ilannh v, Packer (c) the real estate was 
f 36 ] subsidiary to the personal estate. InShcddonv, GQodnch{a) 
this doctrine was teiy much considered by Lord Eldon $ 
whose opinion was, that under such a disposition the party 
must be conshlercd as taking an inlteivst in n ai estate ; and 
his Lordsliip upon a very full view of all the authorities, did 
not find any, deciding, that an instiument, not executed ac¬ 
cording to the Statute, could be a primary charge upon real 
estate. This is nothing more than an attempt to reserve a 
power to chuige real estate by an unattested instrument. 
This is not a general charge foi the payment of legacies, as 
in the other cases: the expression is only as to such lega¬ 
cies as he shall charge upon the estate in Grenada* 


The iMastkr of the Koli.s. —I shall give no final opin¬ 
ion at present. But this case is materially different ,fr<^ 
any, that have been hit^ertp decided i (ot tHe chaise is of 
a y^ry peculiar niftttye; not of all togacics he s]||ill after- 
but of all such legacies as he shall afterwards 
*!:cnarge upon the estate, or make payaldc out of if. Sup¬ 
pose he had given a general legacy by his will: that-would 
not be charged general legacy ]^y a 

codicil. . .For mu^ show, thathis 

365 . . • 
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Upon, orpajrid^ out Q^f, the %6ti6. . 

That seema in efihct a mervation b 3 ?' a will, ki^vW 
^yeateeatedy of a [lower to charge the Grenada estate by a Bota 

IWI 4 ttot duly atfeist^. Whca a man by a wiU^ duly exe* ** 
eutad, charges all icgaelcs, generally, expressing his reao-* ®^**^*®*^ 
Intion^ that, whenever he gives them, they shall be a charge, 
it is determined, that, whenever given, they shall be a ^ 

charge. But according to this, it is not in the duly attest¬ 
ed will alone that you find the charge : but the intention to 
make it a charge may be in the unattested instrument, the [ Sr ] 
codictL This is a new case ; nearer to Habergham 
Vincent (a) than any other; where by a will, duly attested, 
the testator seemed to reserve to himself a power to dis¬ 
pose by a deed* 


The Masteh of the Rolls* —I stated my impression as 
to this case before ; and regret, that further consideration 
has not induced me to alter that impression ; as the conse¬ 
quence is, that the widow is deprived of a part of that pro¬ 
vision, which was obviously intended for her- The ground, 
upon which it is ciontended, that this additional Annuity of 
100/. mighi he goad as a charge upon the Grenada estato 
is, that, the estate being once charged with all legacies and 
Annaiiies, the testator may afterwards give either legacies 
or Annuities by an unattested codicil; that the rule }6 
so settled in many cases; and, if this were that case, un¬ 
questionably it is too w’ell established to I)e now disturb¬ 
ed ; though It may be doubted, whether it is perfectly 
consistent with the Statute of Frauds ; {b) for, in effect, the 
testator does dispose of his land by an unattested codicil, 
when he is at liberty to burthen ii with legacies, so given* 
However in this case tJic testator does not charge the Gre^ 
nada estate w'ith kgacies or Annuities, generally ; but with 
such only as he shall afterwards give, and charge upon that 


estate 2 so that, as legacy, or Annuity, it is not at allcharge- 
upon the estate : but it is, as he has thought fit by an 
codicil to declare, that it shall be a charge upon 
the esta)^ The ]^e£^soft, that debts and legacies may be a rwapn, 
Imrlhen'ipbn the estate, is, that they ebndtitiUe a fluctuat- 
ing charge. It is impossible previously to ascertain- '^wfaat 
debts a man may owe at the time of his death ; and it 13 %^* 
difficult to ascertain, when he is making his formal and re- 
gular will, What !eg.ictc$ he may thfhk fit, or his fortune future dcbir^ 
will cuablegtve. The Court has therefore said, and legacies, 

though bv.an unattested instnimenL.AS theit fluctWing nature*. 
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that, when he has by a will, duly executed, charged debts 
and legacies, it is only necessaiy to show, that there is. a 
debt, or, that there is a legac), in order to constitute a 
charge ; for the moment that character is shown to beloi^ 
' to the demand, you show, that it is already charged upon 
the estate. Then, an unattcRted instrument is itself perfect^ 
ly competent to give a legacy ; and, when given, you pre¬ 
dicate of it, that it is a legacy ; and then the charge imme¬ 
diately attaches by virtue of the executed will. But here the 
testator says, he does not now determine, that all Annuities 
and all legacies he shall hereafter give shall be charges ; but 
only, that, if at some future periocl he shall think proper to 
declare legacies and Annuitif*s to be chaigesupon this real 
estate, then the trustees shall pa> *hcm out of the real es¬ 
tate. Therefore, not only the* legacy, ’s to bt found ; but 
also the will of the testator to make il a charge upon this 
estate : without which it is not a charge. 'Fhat is only an 
attempt to reserve by a will, July e.xecuted, a power to 
charge by a will, not duly executed. It is the case of iSfo- 
b€ri(liam v. Vincent, (a) It might as well have been con¬ 
tended in that instance, that there was an adoption into the 
the will of that future instrument: liut the opinion of the 
Lord Chancr/Ior and the Judges was, that it was not com¬ 
petent to a man to give himsell siuh a pqwer ; viz, a pow¬ 
er to dispose of land liy an unattested instrument. That is 
the reservation this te.^tatur aricinpts to make , for, unless 
he thinks fit, when he makes his codicil, to <leclaie his itv» 
tention, that his land shall be charged witli the legacy or 
Annuity, it shall not be charged. 7’hen U is through the 
medium of an un.altested instrument, that it is to he 
charge upon land j and that cannot be within that case. 
The Master is thcrefiirc right in reporting, that this Annuity 
of 100/. IS not a charge upon the Grenada estate j and the 
exception must he over-rukd. 


^ uJ Anti , vt»I, II. 204. 
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GIBBS CRAWFURDy being entitled to ten shares of Heceijst to 
t00/< each in the Forth and Clyde Navigation) wrote upon ® <ttb«cnptk«t. 
the receipt for one of the subscriptions, and signed the fol** : 

l6wing indorsement, dated the 4th of October^ 1 790 ; indor^me^ ^ 
“ I do hereby assign to my daughter Anna Crarvfurd $11 wgiiedbythi 
my right) title, and interest of and in the inclosed call and dj* 
all other calls of my subscription in the Clyde and Forth he torehvta. 
“navigation.’* wgnedtoL 

Anna Cmwfufd afterwards married yohn Antrohus ; and dau^-hier J[. 
died Oft the 18th of June 1793. Her father died in October, 
in the same year ; artd her husband in A^nl 1794. Anna the p»pe«i«r - 
Crawfunfy the widow of Gibbs Cratvfurd and mother of J'is 
Mrs, Antrohm,A\eA in 1797; nnd a short time after her 
death the cider of her two sons, both of whom under the ' 

execution of a power of appointment, given to her by the the paper; 
will of her husband, took the residue of his personal estate, adecjawtl 
searching a closet in the country house of his father in gadAtotionfby 
•se,v, found the receipt above stated, with the indorsement,«.mwmge 
in a pocket-book, M’hich had belonged to his mother, with portion. Bill 
other papers rclaAg to hib father’s personal estate, and se-^ 
curitics for monef due lo him. fed 0) 

The bill was filed by ihi* brother nnd personal rcpresenla- [40 ] 
live of John Ani}ohiis; praying, that a proper assignment 
of the canal sliare may be executed ; and that the receipts 
given on that account may he delivered up. 

I he two sons ijf Ah. Ci (nvfurd hy their answer stated, 
and it was proved, that suhsequeiit to the date of the in¬ 
dorsement ou the receipt their father considered himself as 
owner ol that share , and in 1791 and 179‘3 sat constantly as 
one of the committee, and as a director ; having no other in¬ 
terest ill the navigation except that share or subscription. 

They also represented that the portion of 10,(XX)/., given by 
Air. Crawfurd upon the marriage of his daughter, was iii- 
lendcd to be in lieu of all claims and demands whatsoever 
by h^iror her husband. They suggested, that in case the 
"Said receipt with the said indorsement was ever delivered 
to Anna^ntfolnts^ some agreement, engagement or under- 
iaking entered into previously Car.’or at thd time of her 
marriage to relinquish her ri/Jil under it. 

"I he Plaintiff, by his answer lo a cross bill, stated, that 
was informed by his brother, that in a conversation respect¬ 
ing the canal share Annn Antrobus aM to her father, “you 
know, father, you gave to me 1000/. of that stock i’’ upon 


JH) Souvj'f^bi/f V. Jlrden, 1 Johns. Chsi, f 
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/'* ' 1606.* which hesmswered, “yes: but you will recollect, that I 
iyvv4 “have since given you 10,000/.; which has done that 
AiiTitoaaji “ away.” 

•v. - Stherhck^ by hia depositions, stated, that he was cm- 

SWW. ployed tti prepare the settlement upon the marriage of Mr. 

and Mrs, Antrobus ; when it was agreed, that Mr. Ctmv* 
ftxtd should give 10,000/., as a marriage portion ; which 
should be accepted by her in full of all lici other claims upon 
■ his estate and property; and the deponent had been before 

informed by Mr, Crent^Jurd,, that he had given his daughter 
a share in the Forth and Chjde navigation ; and at the time 
the settlement was preparing he informed the deponent^ 
that he considered 10,000/. as a large portion ; but it was 
to be in lieu of that and every otiur claim of his daughter 
under the settlement, or deed of appointii.'cnt, or otherwise» 
Mr, Romilly,^ mid Mr, Cooke,^fot the Plavitiff^ contended^ 
that a voluntary conveyance, defective, will be executed; if 
intended as a provision for a child ; referring to the con* 
eluding passage in Bonham v. Newcomb^ {a) a passage in 
Ctdeman v. Sarrelly (/;) and the cases, where a defective 
execution of a power, or the want of a surrender, has been 
supplied* 

Mr, Pigj^otty Mr. Whhshaw^ Mr, Newbo/t^ and Mr, Heys^ 
for the Defendants, —To induce the Cqurc to act, to ef¬ 
fectuate a gift inter vivos^ there must be a valuable, or at 
least a meritorious, consideniiion: Tate v. HUhert. (c) 
In the cases of donatio mortis causa the Court will not 
interfere without delivery; the importance of which ap* 
pears in that case, and Miller v. Miller^ [d) and Ward v. 
Turner,, (<r) there cited, also in Disher v. Disher, (/*) 
Ward V. Lant. {^) The Court has never proceeded upon 
a voluntary instrument, kept in the possession of the par¬ 
ty, to perfect a merely inchoate act, that never was com¬ 
pleted. At least the intentiun ought to be clear, direct^ 
[ 42 3 ®>^d unequivocal; and, if manifested by wTiting, that writ¬ 

ing ought to have been delivered, I heto is no evidence^ 
that this paper was ever in any other ptwession than that 
of Mr. Craxvjvrd, It was found amongst the papers of 
Crawfurd^ his executrix* Every presumption is agamat fbe 
fact of delivery. A gift without consideration l^good; 
is revocable before deli^e^*. 

evidence, aa to w^^ ivasddfie 'with this'paper afllpMt was 
, ^ybis case of parent and child. Can it be 

.' that a child, finding a paper of this nature, could;- 

call upon the parent to complete! a gift according to it? If 

' ' ' ' 
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90 delivery h oecef^ary, this pajpl^ wmi^ a bet* Jd09» < 

ter Sooting than a deed. deUv^^a no aseeriioni 

of right: no correspondence or demand. The aohsequent Aimaafs 

&cts destroy all colour of tide j whicb| if it conW be sop- 

posed to have existed otigiualty, was satisfied and exdOn » 

gtuahed upon the marriage of Mrs, Antrsius. These are . 

double provisions j against whkh there is a general ineCnar 

tion; Ayliffe v* Tracy y (i) and a particular intention to dtO 

Gcmtrary in this insunce appears by the evidence* 

Mr. Romilly^ in Reply advancement of a chUd 

by her father was perfectly complete. Certainly this is 
not an assignment: nor was that the intention* The fa* 
ther meant to make himself a trustee for his daughter of 
these shares; sensible^ that she could not manage them 
herself; and proposing to manage them for her* This 
paper is therefore to be considered as a declaration of 
trust. These declarations, made before the marriage o€ 
his daughter, are, that he had given ; not, that his inten*^ [ ^3 } 
tion was to give. It is not proved, that this paper remained 
in the possession of Mr, Crawfurd y or, that at the marriage 
it was agreed, that it should be delivered up. In the cases 
referred to, the party kept secret the fact, that he had exe¬ 
cuted the instrument; and the only object of retaining the 
possession was to preserve the power of destroying it, Mr. 

Crawfurd did not keep this a secret from his daughter and 
others. The doctrine as to voluntary provisions was never 
applied to a provision by a father for his child* The dis¬ 
tinction is continually taken, with t'eference to the natural 
obligation ; particukily in Coiman v. Sarrell^{a) the most re-^ 
markable case upon that subject. 

The MalSTkr of the Rolls.—D o you recollect any in¬ 
stance, in which the party was compelled to perfect the gift^ 
even in favour of a child ? 

Reply. 

The relief doe^ot require, that any act should be done ? 
this being a deci4Kltion of trust. King v. Cotton {b} is much 
atlhoAq^ger than the ease of a father: the mother not being con- 
as under the moral obligation. 

^ ^he ajj^sTjfen do. not sce^ how this as- 

signme^P^n be decreed. The fact^'Of^jbfSIc^Are in 
obscurity. That must operate unfavoiifably to Plak^^ 

tiff; for this paper comes out of the possession of the 
cutrix of Air. Cratvfnrd, The presumption therefore is ci¬ 
ther, that it has always remained in his possession, or, that 
if ever'parted with, it had been delivered back to him* 

CbJ 2 P, jm. 64.. p 3. 19* V*, 
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‘ : i806j* tflic latter aujflposition, taken with the provision mado updft 
' the marriage, there is an end of the Plaintiff’s case. Upon 

Airraoses the supposition, that this paper never was out of Mr, 

Ct (iwfurd'$ possession, a strong argument arises against this 
claim I for there is a probability, that having been once out of 
his possession, it might by the accident that has been men'- 
tioned, (a) have got back to his representative. Can I pre-^ 
Slime the fact of delivery ? The utmost is absence of all proof. 

I cannot raise that presumption in opposition to the prlma 
' facie inference, from the custody in which this paper was 

found: in which, upon the supposition of delivery and con* 
tinued possession, it ought not to have been found; for Upon 
that it ought to have been among the papers of the husband. 
But it does not rest merely upon ibe absence of evidence. 
Upon the answer to the cross bill it appt,^rs, that this paper 
Could never have been delivered into the possession of the 
daughter j at least not subsequently to the marriage; for the 
conversation, relative to the gift, was after the maniage ; 
and yet according to the Plaintiff’s belief the husband re¬ 
mained until his death ignorant of this indorsement. The 
f 45 ] husband knowing that a gift had been made, and not knowing 
the fact of the indorsement, that is evidence, that the receipt 
with the indorsement coulcl not have been in his wife’s pos¬ 
session 5 and the presumption is, that it Must have been in 
the possession of her father. On the other bide, it is true 
upon the supposition, that it remained in his possession, he 
must have told his daughter what he had done. Pci haps he 
showed her the indorsement: but I should think, he went 
no further ; and, that he never put her in the actual posses¬ 
sion of it. 

When there is a voluntary and imperfect giitof this kind, 
the party reserving the instrument in his own power during 
his whole life, is it possible afttr his death to inforce a speci¬ 
fic performance of the engagement, which that instrument 
contains i or to inforce a legal execution of that assignment, 
which it purports to make ; taking into ^nsideration, that 
the parent did not die without having^Xpressed art in** 
tention upon his part not to carry into e^tecution that gift ; 
for it is evident, that Mr, Crawfurd himself never 
unless compelled, have acted upon this assignment?,:, ^that :he> , 
never would have it > 

jH^r$ from-his dtt|fe.»*atioiis to his daughter aiid^.S7/w- 
purporting, that he considered this gift as com* 

'' 'ptetely at an end, as done away by the provision made upon 
her marriage. Has a case ever occurred, in which a Court 
of Equity has iuterfcrcdl to give to an instrumenti'At- 

fd } This probably alluded to -a tscpreaewtatioo by tbe bill, • 

Mrs, resided mjiclFat Mr:, that 3fr. w;is, 

attbe dbbthof Mrs,Jlutrp^t$, in a Vety infino stato, and mcapaple of 
,, tmisacting businew V twad that bet we^l wa« ttadcr the dipecfcwp 
Crattffitrd: 
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with these two circumeiw^es ; is ^ 

evi4«nce, that the parent ever jp»ite4 with the pcnjiaeasion of 
Ut iSdly^a declared intention hy him not to aet upon that 
instrument, or to give effect to it; having died with the cqh ^ 
ception, that he was owner of the property, which he at one 
time intended to give away ? 

* There have been some cases, in which a voluntary con- 
veyance, kept in the possession of the party during his life, hym 
and in his possession at the time of his death,has been held and! md^tb / 
to operate against his will* But in those cases there was a has pieced 
complete conveyance, a transfer in law, of the property s no* ^ 

thing requisite to add to the validity of it: the instrument veyance 1m 
permitted to remain uncancelled; and all the Court was call- com* . 
cd upon to say was, that a will, a mere voluntary act as t 

much as the deed, should not be a revocation of the deed; tbe 
that the deed should operate against the will: that is, that [ 46 ] 

the Court would not deny to the deed its legal effect and ' s 

operation. But this instrument of itself was not capable of 
conveying the property. It is said to amount to a declara¬ 
tion of trust. Mr, CrawfurJ was no otherwise a trustee 
than as any man may be culled so, who professes to give 
property by an instrument, inc apablc of conveying it. He 
was not in form declared a trustee: nor was that mode of 
doing what he proposed in his contemplation. He meant a 
gift. He he assigns the pioperty. But it was a gift, 
not complete The pn)pcrty w as not transferred by the act. 

Could he hiinsell liave been compelled to give effect to the 
gift by making an assignment ? There is no ca^e, in which 
a partv has been eoinptlled to perfect a gift, which in the 
mode of making it he has kft imperfect. There is locua 
potnitrnUit^ as long as it is incomplete j and Mr. Craxvfurd 
did repent: ih.it is, he cliauged his mind, upon what ho 
thought a sufficient motive ; not merely from caprice ; but 
the situation of his daughter was iuj longer that, under which 
he made this impellect disposition in her favour. In order 
to have any effect, he must have been compelled to |jive' it 
effect by suit in tps Court. I'liis is not a case, in which no- ^ 

thing was done during the life of the party, showing an al- . , 
tieviAtion of intention. [ * 47 J 

^here the ^ift is not testamentary, but is to operate /w- - v 

ter m instance of a defective execution of a ’ 

power,executors ever been call^d^ ^fon to do any act ; 

to perfect it ? The ordinary case is that of ^tipplying 
surrender of a Copyhold. Thcrt* the court says, the 
sentative shall not contest the will of the testator in those cjisiS"5 
particularly favoured and excepted, cases. His will was,, supplying a 
that the estate should pass. He omitted the formality that cxc- 

would itiake it pass legally; but it shall not fail, in favour 
of those who represent him. But this is not legifory*- Sie’ waV of a 
that parptJse probai;«.*Biu5t tie. cht^tned. I cannot th^fore suwendc^ of». 
coaisiid^rjWs as, haytpgf ^^py dper^ti^^ that, a will 
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-1806^ liave. I da not atie upon principle, how the court conid 
have acted against Mr^ Crawfurd himself j nor, consider* 
AtrtMBVB ing his declared change of intention, how it can act against 
. , the representatives, up6n the notion of compelling them to 

comply with his will. It was not his will. No case being 
cited, in which this was ever done, I do not see, how 1 cau 
make the precedent. If this is to be execut ed now, under 
these circumstances, I do not see, why it shf^ukl not have 
been executed against Jlr. himself; wliy his 

daughter could not have filed a bill against him tt* compel 
him to execute a legal assignment. Has that ever l>een 
done ^ It would now be doing just as strung a thnig; thi^ 
paper having remained in iil? until liis death. 

Unless an instance ran be proclu». d* the bill must be dis^ 
missed. 


‘The cause uas not mi ntiuiicd 
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mortgagee, , . , 

redeem a prior becannie vesteil in the executors oi L.itl\ t' i pou 

mortgage,^ tlie death of Lord Oxford^ llir moitgapot, tu .s.- bc' 

heir of came separated, and went indifVereni ilu.uneb.: the 
mortga^ra shire estate hetoming the property of tOnttf. •'! . rlic 

party {though estates in the counties of Dv^jvn .md (.jf'KroU g«»ing to 
Clinton. In ?792 Lord Clmtuu eoiA*e)ed ,‘.11 the ea- 
only^^axtofhi the counties of ^r\\on and Co'ivrvaH to trustees, 
the eaUtesi and their heirs, upon trust, to raise by s'Alo or mortgage,, 
conipmed m the first, and under a dlftevent title, 

undoi :i trust to raiftc moiuiy by sab' or mortgagee has only tji« rc‘m«%!ies 
A mort^gec; and cjuinot t-all upon the trustees for execution of the tiTait. ^ , 

. a tmst to raise money by sale or mortg4i|fC or tportgages^ Whether ftje 

■ trusteed, having raised tht' money by Tnort^jfe, can aftcrwanls sell to pav jjjjjtlsjt moil 

. V 

, thft general pt&yev, ilifiV-ienl from prayevl spenutdly, arcl 

is not uocessary, Qi f^ry. 

Wt™ainlift prayin^f relict, to which he is not entitled. zn- a siile umler r* trust, in- 
stea^i of redemption or foreclosure, as a nH)rlgagee> cannot lui^c the dilferent relief nn- 
, dcr the prayer, liut the pivper relief may be oBtained by amendment i. and for 

bei% ftecessaly, liberty was given to amend by adding 
^ includes the introduction in the statement o4 facts consc(|ueotiaLip<^i 
praying such relief as he may be advised. 


-rr 


KX) Cited, and remarked iipon^ llJohuSv Cha.'Rep/463.} 



CaSF/S lit'- CHA,S:CSll|ir< 


k i,' 




!S5iIes or mortgages, $4,000/., ex* 

seeding 10,000/., as shoitld b^ ^ijlceined i:^ him smd the 
trijsiecs necessary ; upon -to pay off a mortgage of 
7fXX}A, ui>Gti other eata«e$ of Lordi Qinton^ ah(l upon other 
trusts, speciSed by a deed of the ^me date ; and as to the 
tf vstatcs sahjcct thereto, to the use of Lord CTmtm for life; 
with rein ^irjik't's to his first and other Sons in tail. 

Under that trust the Plaintiff, Sir Lownfice Pafi^ in 
1794, lent to the tns^tees JJ5,fKX)/., upon a mortgage of es** 
tatesr, coinpiised in the trust; and covenanted within a year 
tc» advance them suflicii jit tu make up the sum of J4,000/., 
upon the sccuj.f^' t'f the same; and did accordingly after- 
wauls advancj the fioihcr '-urn of 19,0(.X)/. The equity of 
icdemption was reserved lo t]i<: irusices. The hill prayed 
hf'count of what is due to tue eXev utors of Lady fhtgh^^ 
opun the mortgage of 20,tX><3/a ; also an account of what is 
’iiuc t\ the Plahititl under the mortgage In 1794; and, that 
dj- ‘tndtn the trust t ivaiefl by the dect-aicd Lord 

1’i J7'^2, may be det ivcJ to m U so much of the i;s- 
',.to \ . ouipiised in tluu trust, \\ ill br -Mlfit h nt to pay the 
..ur' "'r.oryhr dd, upon Ifoih lho%<‘ 1,1 counts. 

* he '9 fintiil ron’^ctitcd at tin Inir, during the argument, 
n ?;i;n'h of the hill, as prn\ .da .sale hn the purpose of 
' M tiii '(youv, s)ii‘.niii he diMiunsr fl; admitting, that the 
’ ^ irid no powci ?o rake that sum. 

\'i '/hj.» U'^n *.v:is uk('n hy the Dciv'ndanis,that Mr. TfW- 
'A', t!,nth d to du , qu'*i\ <»1 rcd..mpti<m under the oi iginai 
jr.’M oi'jdit u- Ik^ a p.uU' 

.-A. h' ., /,7./ Mr. lin Phwiu(f.-^Y)\i^ 

nisL ’.n j , air thu ilu tn;*itvcs hau^ exhausted their 

lh,u di.y, pr(ji I'M* iiulher in the exeCU- 


\hiiVi \ ^ 

l’>n !') i) 

An opli'dai ) 
^ed riiv u- 5 


1 »^ 
t(. 


.» \ c I' d, fli.u trusU'O i, having execu- 
rtumev l-y inoitgage, cannot af- 


le I 


\ 


TalM] ^ 

Cfttxtenr, 


ferwaKis i,n^e oioikn ui pav oil that inortg,*gc, But 
iihvU c imiot jju,vail, \v !iere, ij in tin ^ lu'ituiK c, the clear im¬ 
port of the inaiument is, tliiil may f'xef lUc the trust at 
dffl'erent petiods. 'Fhey r.-served tlie equity of redemption 
to themselves ; and they had power to do ao That opiu- 
i$ not supporu^d by any authority, deciding, that trus- 
in he foir tjjc; purpose of raising by saie, or mort- 
of money', and ulttfrior uses, have 

h\ die .\ct oi making a mortgage so litSmpletJaJjr destroyed 
dieir power, that the) can ncvei get in that morlgitge, and^ 
proceed further to execute the trust. The ohjef t hi creat¬ 
ing- these ti^t 3 'of great estates is to keep the estate entire,, 
Wf by mortg^n^ to disencumber it from debts.: but 
consequence’di this, doctrine, that the power is exhausteJ^-fs; 
Would be, that the family miight .lose the whole 
foccldsiire^ it^^iouJd not be proper for tfie 

\ Vox,-XII. . ' .. ' ’ 
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Casks in Chancbh'^. 

take thi 3 ItV competent to a Court of Equity to sajvs 
mortgage i« a temporary pledge for a loan of XMr 
niy ; but the object wa$ to relieve the estate by a sale of 
part; and therefore the Court would reform the act of the 
trustees ; and direct them for the relief of the estate to pro-* 
ceed to a sale. The object was to keep this estate, atxd by 
sales from time to lime to raise 44-1,000/. The expression is 
‘‘ by sale or mortgage, sales or mortgages” to raise j and 
there is a prjjvision, that, when the money should be paid, 
the trustees should have the estate revested in them* upon 
the trusts of the said indenture* 

If the Plaintiff cannot prevail upon that point, this bill, 
though praying a sale, may be consklcr* d as a bill of foro^ 
closure; and the relief, rcqiu*.f* with that view, may be 
had under the genetal pra\ er ; vr^* a redemption of Lady 
Huffhes^s mortgage, as a step towards h- tvlosure. A dip* 
ferent relief from that spt cifically prayed may be had un* 
dcr the general prayer, if a case is made for it by the bill# 
and the llet« ndant is nrjt siirpti.se<l, Air, M'olpole^ who has 
the equity of rcdemptioii Irom tlu:oi Jginal ;»iortgagyr, so far 
from being a necessar\ p.irtv, might drinvu’. ihorc is no 
privily between him and ibis Pbiintift'; who, staking re¬ 
lief against aufUlier p<.isrn>, fmdi b nvt.t ssary for that pur¬ 
pose to pay off tlu, moitgage. VV'hen lhat done, the 
rlaintiff will have a chaigc upon the estate oi Mt . IValpok; 
bur, till that is done, the mere mU-ntiou to iio it dues not 
concern JJr, Walpole, riuu i*’ no oi t untract, re¬ 

lation, or demand, between them. Tins Puintiif, hating at 
present no legal inter^ ^^t in the estatt, no i ight to call 
upon him to be lureclusrd in hn oiu of a liiiul person who 
dots not desirt it. In tlie of ?/'//.'v, Beavor 

(a) Lord Alvanleti would decub, that a i>rc.vt nuwb^fr 

of judmncni-crediturs musl U^ p.iUiL'. It i.’. true, Loid 
Ahanky kantd against <*bK.ucus .e. to paiiies, as gene¬ 
rally inatk for dela}. In e/ net al l\ m \ person Interested in 
the account must be a part} : thus to n bill bv one rtskluary 
legatee against the .xtiutor tlu- other residuary IcgatiCfiid 
must be parties. Hut this's not the common case of 

f agor and mortgage e ; to which ii is improperly 
n the case of prim ipal and suretj, if the prinjcip«4».i^^ 
m collateral secunjy by mongj^c?s, 

th/* 'ifcsawwrfth* 'fill-* "TViaft /!« 


ripon the surtty^.het;f«j^ debt,'"has a <l<^riglu to 

siSiiMties delivered up to him : buTto obtain 
it would not lie m cesb.irv to bring before the 
Court all the niongagurs, (jbligors, and acceptors. 

Mr. Hichards^ Joi the Defendant,, Lord Clinton^ attiilin^ 
fnni: Alr;Fonb,lm^V^<^tid MrlJVnuAgarJhrthe 
. - This is the first'instance, inf which the question, as to the 
; power to sell, hiss, been brought into judgment; tliough it 
' . 'Taj vol iib 31'f, ^ 



Cases 


has heitsn discussed iit opinid^f^f this 

IHiimiff is nm cfititkd to a* for a sale: ^ the 

trustees have nfo power to se9 tflf'the recmest of any person. 
The object was purely personal to liord Clinton^ the only 
cestajr tfue imst The trustees having raised 44,0004, 
cbodSng the mode of mortgage, the trust is executed as to 
hints " He, the only C€$tuy qm trvst^ received all the 
fit intended for him : and could not ask the trustees to do 


WW'. 

pA.tk. 

V. 'w 
Ciximrt' 


more. This was not a trust for creditors; but a family 
transaction: I-ord CifMfi requiring this sum ; and making 
himself tenant for life. No person can call for execution 
of a trust, in which he has not an interest. Thus under a 
trust for scheduled debts, a creditor whose debt is not schc* 
doled cannot call for execution of the trust, in which he 
has no interest. What interest has this Plaintiff in this 


trust ? He has a mortgage under the trustees ; but is not an 
object of the trust. He has lent money upon the security of 
the estate ; but is not a cestuy que trust. He may call upon 
the trustees for payment; or insist upon a foreclosure; 
but cannot ctill for an execution of the trust to raise 44,0004 
for Lord CTviton : the only trust they had to execute. The 
question is vrry important, whether, a mortgagee having ad-^ 
vancect his money to the trusiei g for the execution of their 
trust, the Court can, ut the request of any person, call upon 
the trustees to sell, in order to pay off that mortgage j or, 
whether the trusti es themselves, praying, that the trust may 
be executed under the direction of the Court, could have a 
decree for a sale, to pay off the money they had borrowed 
under a complete execution of tluir trust. Having used 
the legal csiatr that was in tlu'm, for the purpose of raising 
the money, they are futn:ti ojfino. All the objects of the 
mist being coinph led, \\hat trust have they left? They are 
then bare trustees for liord Clinton in tail, subject to this 


charge. The expreision ’•‘by sale or sales, mortgage or 
** mortgages,'” is merely to give them the opportunity of 
raising the money at tliffercnt times ; as they might not be 
Itble to raise the whole at once. But they could only raise 
ttalt sum ; and, when that is done, nothing more remains to 
-tfe-^rforuiied by them. 

objection for want of parties, this bill prays an 
‘ iccount^SS^^ whi^t h due to the Plaintiff, but also 

of whalllfe duo undfV the niortgkgi:',^^gir' 

How can that money be paid wuh<nitlrkVittgtfejfr'p«^"on^ 
.titled to the equity of redemption, before the CouHf Lonl^ 
‘ Ciintoii^4 estate is liable only to a ])rejjo»tic)n of that sunt, - 

-1 ..i.* '_I 1 Tt tivi^ 




lih iiA9n8 4K CuAMShnu 

Mast be for Ac beacfii: $f tliosi, for whom they arc tru$tee^ 
The rule b umversai, ri>c to allow an atcouat to be taken 
pAi 4 t in the absence ol anj pjrson interested m it, who is forth<^ 
coining, and cm be made a party. Is the estate to be eaten up 
^***®”'^ by ihflterent accounts? The PlaintiB deriving titk through 
k.fnd Ckntoti^ there w privit> between them. The Plain¬ 
tiff, to the extent of his mortgage, is a purchaser, and the re- 
prcbcnUtUL of Lord Clinton , and has theicfore a nghl to 
call on Mr Walpole as to his proportion In the Bi^nop oj 
Htnehestet \ Beavor^ (a) Lord Ahanktjy averse as he was 
to objections for want ot parties, acknowledged the general 
practue, and directed the encumbrancer in that instance 
to be made a party. Fell v Btown {b) is decisive upon 
C ] Ais point 1 hen, can this bill t turned into a bill of fore^ 
cIosiHc , having been always treated as ^ hill for a sale ? 

, Relict, praj ed under tht general prayer, must be consistent 

with the case made The universal practice is to pray re¬ 
lief specificall} There is no instance of trusting to the genc^ 
ral pra>er I he expiession, that relief may be had under 
the geneial prayer, must be understood with this qualifica¬ 
tion, that, if the relief cinnot be given ducctly, as prajed, 
the Court viU lor ih^ saki of justice assist the paiticulai 
prater undtr the gemral priyei. but iheie is no instance 
of giving, undtr the gcncr d piaytr, relief, directly contrary 
to that prayed pirticiilul\ , though it might be consistent 
with the case made , v\ith the binglt e\ciption ot \n infor¬ 
mation bv r/i^ AftornohCrf nuai^ buing on ot hall ot the pub¬ 
lic (fit) Ihe Defend inis tome ptepaied to meet the rt bef, 
parntuhrU prayed, upon the licis stated 

Mt ilexmi in Feplif — 1 hi oiciinai’y opinion has bcen^ 
that a trustee, h u ing (\tcutnl the trust bv niorlgige, emnot 
aturwards sell But this is a very diiKieiit east 11 this moru 
gage cannot be raised out of the est Ue ot tlu children, u is 
the debt of th( 1 ite Loid Clint jh » and tht ean‘-eqiiciHc is, that 
his object to iiise the money foi his ownbuuht has totally 
failed , and his chiulreu will take the estate disencumbered* 
Itmust ha\ e been understood, that sootier ot latci the trustees 
were to raise it by sale, having lust raised it bv mortgag^^t 
otherwise the nature of the instrument is eompkie^ 
tend, and the effect is, that the estate, which tpil^ 
the fund for this dicbt, bei;Qmejj|^^iiKir^ fktun 

^ person4 estate Clinton is dcpiived d|| the ad 
iiE|nycage m^po«e<Nbr 1 un tlu sum * l M,(XX)/ is disposed 
that wa n( i intended , ind some pirticiv gel; 
r they wf rc nut intended to have* How were the 

to make the equity of rederpp^bh avatjlable, but by 
mg money by to pAy the d^bt by mortgage ? It 

fuj 4nn, >0l ih fij 2^^ t.c po 

Ca) p H ^ca tel xi STIf 
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so wdemood. Th^ls th« o)9^y M whkh 
^ ttimte coidii^ inad« to that tiuilihiBny^iv ia the 
IKhdie object af ^ arrangeaicttb ^ Ihcn b iiot the flamlW 
entitled to a decree under the prayer for general relief; 
though he has not put it in the alternative i If the case is 
dtatinedy ateited, I do not know, that a prayer for general 
relief would not do; though 1 do not know an authority for 
it- The Plaintiff asks an account of what is due under the . 
mortgage to Sir Edward Hughes ; a redemption of that 
mortgage, and an assignment of the securities to him; 
and, as to the 44,000/*, an account of what is due under 
the Plaintiff’s mortgage; without any declaration as to a 
foreclosure in the present instance; reserving further di¬ 
rections- He could not file a bill against Mr, Walp^le^ to 
compel him to disencumber the estate. In the common 
case, the only remedy a second mortgagee has, is to redeem 
the'first; not to compel the mortgagor to pay the money, 
and the first mortgagee to receive it. 



lJt€ MAsTra of the Rolls.-—T he first question is, 
whether the Piaintiff has any right to the: relief he seeks 
against the trustees ? For the Defendants it is contend¬ 
ed, that, having raised 44,00t)/, by mortgage, they are 
fund} offivio with rtgard to their trust: which was to raise 
that sum by sale or mortgage ; they have raised it by mort>* 
gage ; and therefore the trust, as far as respects them, it 
is said, is completely performed. Without entering into 
the question, how far it was competent to the trustees to [ 56 j 
make a sale, either of their own authority, or by that of the 
owner of the estate, if he was not an infant, for the pur¬ 
pose of paying off the mortgage, this Plaintiff has no right 
whatsoever to call upon them to sell, in order to pay him. 

He is no object whatsoever of the trust, further than as that 
trust enabled the trustees to make him a good mortgage. 

When he has that, he is in the ordinary situation of a mort* 


He gets nothing more than that. He has all the 
idvttedies, but only the remedies, of a mortgagee.* All the 
of the trust are foreign to him. He has no¬ 
thing to ^%itb I nAay say* that it is at least very 

doubtful Sfipon the true constiuctiori of Jtld» deed, whetlier 
the trustees could make a -^alc, after tllifey had msed 
UioneyUy mortgage, liut it is not necessary to give a dw"^^ 
rectopin^i upon-that point; as, if they choose to resist'.' 


ttod plpiinti^s d(hiia'dfdV he has n6 right to compel thjBin tb^ 
whether' 1 ^ a purchaser, 

such a title as they can make him under this , 

to Lady I3Mg!i0s*s mortgage, it was not 
the trust-deed to raisin mnnVi/ thnt. Bv a 


the trust-deed to rai^ money for that. By ; 
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:180$t' ed by I-ord CliM0n and the trustees on the same day as the 
UvxJ' deed of trusty the purposes, to which the siito of 34,0004, 
part of the sum of 44,0004, is to !)c applied, are specified 
and determined; the sums appropriated to particular spe*" 
Csurtoir. uses : part to be applied in the purchase of other es¬ 

tates. There is uo notice in that deed of Lady Hugheses 
mortgage, except one passage. Provision is made, that 
, 70004 out of the 34,0004 shall be applied in discharging a 
mortgage, then vested in Perrin^ upon some estates of 
Lord CTinfon in Cornwall; and then provision is made, 
that, when that mortgage is paid off, and, wlien the trustees 
f5yj shall have paid off the said principal sum of 20,0004, or 
such part thereof as the premises are liable to, then they 
shall convey the premises to person as shall advance 
the 34,0004 and the other sum of IC^O'^JOA, as a further se¬ 
curity for the repayment thereof, 'lhat is the only way, in 
which the mortgage of 20,0004 is mentioned in that deed. 
No sum is set apart for it: but, if the trustees can find 
means of paying it off, to secure the lender of the 44,0004, 
he shall have those premises conveyed to him, as well as 
those, upon which tin, sum of 70004 was secured. That 
is rather inaecurate ; for the mortgagee would already have 
in mortgage the premises conipriscd in Lady Hugheses 
mortgage ; and I do not sen, wliat advantage he was to de¬ 
rive from that pro visit ;n to those premises ; though as to 
those, upon which the 7 </k; 4 was secured, which were distinct 
estates, he would have an advantage. In the release, as to 
the trust of the ‘I4,(K)0/, the only mention of the sum of 
20,0(X)4 is a proviso, that the trustees mny,g(>ut of the fines 
to be received upon leases, pay thi‘ interest upon the sum 
of 34,f)fKj4, and the furthci sum of 10,(XX)4, and also upon 
the 20,0(X)4, or sucli part thereof as tlieae estates may be 
liable to pay. 

I have said, the Plaintiff is not entitled to a sale, in order 
to rais(>the sum of 44,(XXJ/, or the 20,0(X)4 : clearly not as 
to the latter. There is no contract between the Plaintiff and 
the trustees relative to it TJic only prayer of the bill, be*^ 
ing, that the trustees shall be directed to sell for the purpq^ 
of paying these two sums, one should sup|>ose, it ought 
be dismissed. But the Plaintiff contends, 
specific relief prayed gh^uld be fsTOmpeten? 

tO.him uujJer of the hill to asV oth4r relief at 

he aes iris, that at h ast ht* may redeem Lady 
excfcutors , ami have an account of what i$*due tO 
him from Lord Clinton. It is objected against th^t prftyfe^, 
that thiA bill was riot framed, for the putpoae of oljtaiuing 
such relief; but/4f it was, there are not su$cient parHcs, 

, The mHifttion as,to parties sieeins naturally the first to be , 
.dUplosedof i for, supposing it necessary to introduce other 
panics, irwoulSl>eiComptttenWo,th^ argue that 
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iioipt; whether upon the bill^ aat-framed) sueli reSi^f eould | 
be had againsl lhem. Without giving any ophiion at pre* uvW 
' :aent, how far upon this bill, as it ts, such relief could be »•« pAJue 
vcn, I thinks it cannot be obtained in the absence of Mr. *»• 
Walpok^ the owner of part of the mortgaged premises# v»Kxoir* 
However, I give that opinion with considerable diffidence# 
as it is in opposition to that of gentlemen of great experi¬ 
ence in the practice of the Court ; who say, it is impracti* 
cskble to introduce Mr. Walpole^ as a party in the cause. Sup¬ 
posing, the Plaintiff stopped with praying the first relief I 
nave mentioned, vh. the redemption of I^ady Hugheses . * ^ 

mortgage, it is admitted, that such a decree for a redemp¬ 
tion by a second mortgagee of the first mortgage would be 
very unusual, without having the mortgagor before the 
Court. As far as it is possible, the Court endeavours to 
make a complete decree, that shall embrace the whole sub- 
ject, and determine upon the rights of all the parties inter- ^ 
csted in the estate. It is not necessary now to enter into the a complete 
question in the Bishop of Wimiivster v. H€avGr^{o^ ^he- 
^er it is necessary to make all encumbrancers patties. 

The question here is, whether you can ])rocecd without the and detemia- 
mortgagor. I always understood that, before you can agi- die 
tatc the question 4)f redemption as between two mortgagees, 
the mortgagor shall be a party. In /‘W/ v. Broivii^ (/>) estate.(1) 

is laid down as Lord T/iurlow\‘ mult rstanding * of the prac- As to the 
tice ; which was very inconvenient in that instance, the heir 
being out of the jurisdiction ; yet in his absence Lord '/Ttwr- 
low would not deiree recleunption against the first mortga-parties, 
gee ; saying, the natural decret* is, that the second mortga- [ * ] 

gee shall redeem the first mortgagee; and that the mortga¬ 
gor shall redeem him; or stand toreclosed ; and he never 
knew a dc.crce, that was not so perfectcvl. 'rhat is the ex¬ 
pression : that appears to be a rule of long standing , for 
in Lord Nottingham's rnaiuiscripts I sec a case, IVoodtock v. 

Mayne^ in which it was held, that a second entunibrancer 
QOuld not file a bill to redeem prior encumbrancers w ithout 
.the mortgagor; the very same doctrine in express terms. 

Qut it is said, that though it is so in the ordinaty case, 
all the mortgagees derive from the same mortgagor, 
occurs herefrom this circumstance ; that this 
flamtm cUifives nothing from one of the mortgagors, Mr. 

Walpole; that there is no prlvit) betwreen them j and the 
Plaintiff has no right to bniig him into Court. . 

to bring him into Court is a luLt '^sary consequence of 
right to red<:em a moitgagc upon hir> estate. The Plaintiff . 
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> tiW6i’’ JSu(ii$t8y thttfrlie tjie light to recletm the whole of Lady^ 

^ mortgage ; not only so far as it affeets the estate 

FA3fi* of Lord CRnton^ the PlamtifF^s mortgagor | but afeo, m W 
. affects the estate of Mt. Walpole. Then they wilt have a 

custea- attend the account; and when that 

is taken, and the Plaintiff has redeemed Lady Hughes^» 
executors, to call upon Mr. Walpole to pay off the amoiilkt, 
Subsequent or be foreclosed. It is now clearly settled, that a atdiscquent 
/. must redeem the entire mortgage of a prior mort^ 

f Ittlormort- gag«t.‘. There would be some ground for the objeaion, if 
' ^ge.muhtrc^ the Plaintiff might redeem Lady Htigficjs'^s executors by 
^em it cu- parcels; so much as affects the estate of his mortgagor 
T ^ 60 1 -Lord * Chnfon. But that is not competent to him. Me 
must redeem them altogethei, or not at all. He must 
pay off the whole sum j and put lumtelf completely in their 
, stead ; and then he has a right tt> consider Mr. Walpole as 

his mortgagor. The same law, that gives him the right to 
call upon Lady Htfghes\^ executors to convey an estate, 
with which he has no connexion, imposes upon him the 
duty, as well as gives him the right, to call upon the owner 
of that estate to he a ]>nrty. 

It is said, he will contend, that the Plaintiff cannot call 
upon him for any of the ])urposcs of this cause. Suppos¬ 
ing it framed to embrace that object, a mat€*rial interest in 
him, he is not a strangci- to the account; which is an ac¬ 
count of a debt due by him ; for that is the tirst purpose, 
for which he is to be called into the cause. The Plaintiff 
says, he is abotit to pay the debt, due by Mr, Walpole,^ and 
from his estate. Mr. Walpole cannot say, he is a stranger ; 
and, that it is immaterial to him, what the amount ol that 
<lebt is. He has unquestionably an interest m that respect; 
and still furihcT, upon the ulterior tlemand of the foreclo¬ 
sure of his I state, if the debt is not paid. See the incon¬ 
venience of the contrary course. Lord Clinton is before thef 
Court. 'I'he account is binding upon him, but not upon Mr* 
Walpole. This Is a plain account: but suppose an intricalt 
and doubtful account; which, attended to by that party^ 
might produce a different balance from that which would 
be the result, if it was not taken with the same nttondOfif l#l'. 
that party would give to it. Suppose it taken, ' 

Lord Clinton and afterwards Mr* Walpnk k cafl’<6ii''upon Wi 
^ subsequent prof’ctwiing: the ac(<Hint must be repeated 
, dgSa.inst bihi. ^ppon(‘, liirn, ii i'- (uore favourable to tht 
tnortgajgor; how is the ultm'aii. dti U‘e ol redemption to btJ 
i" 61 ] framed.^ Wlien both the owners are before the Court, 

decree Will be, that upon their paying - 

mortgagees shall convey the estate ; and . 5a default df 
ment they shall bfe foreclosed. Suppbsc there ave twcr rfew ^ 
count$, giving different results; what autn are they .to pay t 
That would he a very cmkirraissing slti^ation* is good \ 

sense in saying the mortgagor* shal} be bpfor<?'.the Courts,- 
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au<l^il Jtoy, all those, who zte, viortgugora^ of the nfSM 
shall the Courtthere is oa such incaix- 

gimky in boldini^vthat in the ab^oce of aay luortgagor the 
aecouatiA^y he taken bAJtween the first and second encum^ 
iHWcers^ ^ in holdings that in the absence of a mortgagor 
of a part) the account shall be taken against another 
gagor of a part* These are both parts of the original mort¬ 
gage, that must be redeemed or foredosed together. Such 
UA account must be taken as that one decree can be pro- 
liOuaced against them. There is therefore a clear neces* 
sity of having Mr, Walpoh before the Court, as well as Lord 
Clmion* 

Jf, to avoid that, it is said, X*orcl Cliuton shall,be consi¬ 
dered no party at all to Lady [{ughcsi^s ujortgage, the bill 
must be dismissed as against him ; for there ia nothing to 
pray: hut it would bo a mere case as belweeu first and sc* 
cond mortgagees. But 1 have said, by tlie course of the 
Court such a decree us that ought not to be made. If such 
a decree was not inadt by Lord Thiirloxv,^ where there was 
an obvious inconvenience, why should I nuke it in a case, 
where there is no inconvenience resulting to the party from 
the necessity of htinging all the mortgagors before tho 
Court i I’his was my oiiginal opinion j to which upon turn¬ 
ing it over in my uund I adhere ; but with considerable dif¬ 
fidence, on account of the decimation ol the Counsel as to the 
great diflicultv of bringing Mr. IValpole before the Court. I 
do not see that diflinilty ; and the settled rule of the Court 
requires, that I slumld uot make the decree prayed by the 
Plaintifl', either for the paymeulof the money,or the redemir- 
tion of the piior moUgagee. 
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For the Plaintiff liberty was then desired to amend gene¬ 
rally ; which was much resisted bv the Defendants ; insist- 
fog, that the Court would not, alter issues had bc<*n joined, 
much less at this period of the cause, permit the issues to be 
varied i and that even the ptujer could nut be amended to 
. of praying new rdic f: viz. a iureclosurc, in- 

StjfitSMl pf a ^ale. The object ol the bill, in tho judgment 
U)( the Court, failing eptirdy, the cause cannot now be recast^ 
and shaped differently ; whiih is against principle and prac¬ 
tice ; leading to miu h addition i! litigation; and the costs of . 
the day by iiu meaiib ‘iiuisl) tin ixptnsc. 

- I'hc ]\lAATeii oft/ir Rom s.—I n Cool’ v. Mnrtijn (u) Lord 
Hardwicke says^ the prayer for general relief is sufficient i 
though the Plaiuliff! should not be more explicit in the 
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pnyer of the bill: bot as in that case genefal rdief was 
prayed in one part of the bill, and pardcitilat tdicf in ano¬ 
ther, it stood over to be amended upon paying the costs^ 
of the day. So far it is an authority against malting the de¬ 
cree without an amendment. Suppose this PkintiflP had only 
prayed general relief, framing the liill, just as it is : would 
not the relief, adapted to his rase, be redemption or fore¬ 
closure ? (1) In Cholmley v. The Coiniteiss of Oxford {h) it 
is stated, that praying relief against a mortgagee is the same 
thing as praying to redeem ; for rcdempli(jn is the proper 
relief; and if upon a reference to see what is due, they do 
not redeem, the Court will, upon the application of the mort¬ 
gagee, dismiss the bill as against him; which is equivalent 
to decreeing a foreclosure. i\ the extent of allowing you 
to alter the prayer, I ha\e no objecllm: but J can find no 
authority for amending the bdl generally. 

For the Flaint\ff\ —The object is only to adapt the pray¬ 
er of relief to Mr, Walpole, 

77tef Master of the Kollr. —Has that ever ever been 
done t At one period th^^ want of a party was fatal. That 
is not so now. Hut has the Oiurt gone further than this 
that, if the bill v ill do with the addition of that party, the 
suit may go on. 

For the Plaintiff —The apjilicaTion is, not to vary the 
bill as against those parlies in any respect, hut nurf*lv to 
pray against Mr, Wnlpok wliat the circnnistjinces in thii^ 
bill will entitle the Plaintiff to pr.iy, xvithout reference to 
the other parties. This point was dc<ided In T^oid Rosulijn 
in Beaumont v, lioultbce. (a) ^\'ht*n j)ublicalioii had passed, 
the relief prayed specifically was thought n ‘>l to be that, to 
which the Plaintiff was entitled, living contraaedlo an ac¬ 
count from the year 1790, for instanci. He therefore appli¬ 
ed for liberty to amend, by adding an additional prayer of 
relief. That was resisted upon the ground, that the answer 
put in was applicable to that specific prayer. After much 
discussion Lord Rosulyn decided, that it was competent to 
the Plaintiff to amend, by adding that additional prayer. 
The distinction is, that after publication the Plaintiff ctmn^ 
amend by inserting new facts ; but may amend the prayer^ 

[ 64 J where the case made would entitle him to relief moic spe¬ 
cific, or e:xtenditd than is rninpriM d in llie original prayer. 
In this case fia witnesses 'ivue examirud. Liberty to 
^ ' ' amend, by^ bringing a new pail} beioie iIr Court, must in^ 

elude such statements ol Liet as may enable the Court to 

; 2 Mk 267. (aj Me, vol v 485. Tol. v‘n, 599. 
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}(1) See Wilkin v, fVilki^ig t Johns^ Cha, Hep, 
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act with rc^4 to tliat party. Suppose an amctulme&t^ by 
bringiii^ Conn another person liable: that must 

include the i4atement of ihe probate of a will, for instance, 
a prayer of relief out of the assets, &c.; not stating any 
new fact as to the original defendants; hue stating those 
facts as to the new Defendant, with a view 1»o make the 
bill appropriate at> against him. The principle of that de¬ 
cision in Beaumont v. Boultbee is, that it was, not putting at 
new fact in issue, but letting the prayer operate as to the 
facts already in issue. 

For the Defendants. —That was merely an extension of 
the relief originally prayed : this is the substitution of re¬ 
lief of a different nature. 

The Master of the Rolls. —'I'hc object is to vary the 
prayer of relief against all the parties, by praying a foreclosure 
instead of a sale. That alii ration in Beaumont v. Boultbee 
was very strong. 1 have not yet dclitered any opinion, 
whether this prayei is, or i.s not, sullicient to entitle the 
Plaintiff to the relief, to which he thinks himself entitled. 

Then the question is premature ; under the apprehension, 
that it may be determined against him. Ought 1 to do any 
thing mule thqn merely deliver my opinion, that the relief 
prayed cannot be had? Then, if you pray other relief, 
there are not competent partu:s for tliai. Should Ido more 
than give leave to add paities ? 1 have doubts upon the [65] 

first question, wln tlur the prayer is, or is not, sufficient, as 
it stands j for, if, upon the statement of the bill, 1 had ex¬ 
amined tile deed, without looking at the prayer, I shovild 
have concluded,the prayer w^ould have been to redeem the 
first mortgage ; and, that the mortgagor might redeem the 
Plaintifl', or he foreclosed. But the hill has a difhrent pray¬ 
er. The question then is, may the Plaintifl entirely neglect 
and pass over the praj er he has made ; and desire a decree 
upon the statement he has made of his own case ? If he 
may, if a Plaintiff may of course abandon his prayer, and 
desire a decree according to his case, Lord Hardxvicke^s 
difficulty in consequence of a prayer for specific relief, dif¬ 
ferent from that to which he conceived the Plaintiff to be 
"entitled, could not have occurred. There is great force in 
the objection, that it would lead to great additional litigji- 
tion. Partii s would draw their bills with very little cau¬ 
tion ; knowing, they might alter them. In many cases it )& 
as much upon a D( fi-ndant to look to what is prayed against 
him, as to what is stated. On the other hand, I was led to 
suppose from the case (a) before Lord Hardxvnkc^ that it 
was in no instance to be permitted to vary the specific re¬ 
lief. Upon that impression, and the precedent, 1 was dis. 
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lf?06, |)rOS<?3 to ptfTinit the PlaintHF to vary his prajper; not extend- 

log it to any variation in tfre bod^ of thte* MUfurihfer than 
he might upon the mm pferimtssinn to add ^ party ; if it 
wfts consequential upon that to add to the bUi what was 
Ciiema, nectssinry to tnalce the case and decree consistent with the 
addhion of that party. No permission b necessary to in- 
trodoce such facts as are consequential upon that. But, if 
the Plaintiff thinks his bill imperfect, and further statement 
is necessary, I doubt, whether the permission would answer 
his end ; for it is hardly possible to separate the cases ; so 
that the other Defendants shall not be affected with what is 
[ 66 j prayed against yl/r. Walpole. He fe a party in the mort¬ 
gage ; and what is pra}e(l against him must br prayed 
against Lord Clinton. Mr. IWJfnjle does not stand in that 
detached situation, that admits his I dug merrly added as 
a party, with a prayer against him, detached from the other 
parties. Under that doubt perhaps it would be better to 
submit to a dismission ol the bill, and to file another. 


The Plaintiff b counsel expressing their rcfulnuss to take 
such order as the Court would grant, tMas rca of the 

Rolls said, they should have liberty to amend generally, 
by adding partiea ; mul they might pray a redcnqition or 
foreclosure in th< akcinatiee ; observing, that tin ])iincip]e, 
upon which thi'j was gianted is, tliat it is ilit u In 1, t(; which 
tlie plaintiff is entitlid. 'I’he decree, as finally pronounced, 
was, that the Plaintiff should be at !iUri\ to amend, by 
adding parties, and praying buch nlkf as he might be ad¬ 
vised. 


Feh, 28 . 


NORRIS 7*. KENNED!. 


Special or- UNDER the special circumstances, that there wore con- 
siderahle amendments to the bill, and the Defendants were 
for time loim- A^^^gnees of a Bankrupt w ho was out of the kingdom, ' 4 , 
liwcjp without motion was made for time to answer until the first day of 
Term ; the uauftl orders' for time not having been 

TAe^oikltor-Gnitial. /or the I'h.intif (.pi'.i'-t d th,* rno- 
' tion ; conceiving the practjn i'* .ihongii uitij souk 
doubt upon it, as no instance could he found) that before 
[ 67 ] special application the regular orders for time should hpvs 
been obtained j in order that the Defendant may ccjmc un * 
der Lord it?(5A'.s/yn’.v order (c?). 






fa) General Order, 25 Jan. 1794, 4 lira. V. C. 541. 
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m support of the observed, iliftt 1906. 

diere weald bt^.la jfitotisi.sti-ncy ip fiirst getting the Defend' v.vn<« 

astuadtr that' eider, unci then making an appUcation for Muiuu« 

jwtherttme. » 

Kamvsdt* 

Chancei lor said, the application waa rca- 
^taitibR under these circumstances ; and, therefore, unless 
practice was against it, the order should be made. 


RANDALL M0R(;AN. ( 1 ; 


1805. 


AN exceplitm was taken by the Defendant, Phihp 6od^ 
freif^ to the Master's report, for not allowing the sum 
2060 /,, claimed by him as a debt fnmi the testator's estate, 
under the follow iiig (ireumstaners, to an abiroliiS 

H) a letter, dated tlie 30th of Stpiem/j^r 1792, previous to 

to th(' marriage ol Grjiifrti/ with Mary Crooh\ a natural rirg/p^rtion- 
daughter of the testat*)r, in answer to an application by Another Ict- 
respecting the lurumc he was to receive with his ter, bubse- 
wife, the tesUiloi cxprt'sscd himself in the following manner : 

1011 have already had my sentiments in the letter 1 the 

“ wrote you Irom .S7. ; and nothing lias arist n^ since husband to 

that pt'jiod to induce uu to alter my opinion. 'I'he addi- 
^ tion of !(K) 0 /. 3 pt'F «ti>ck, is not sufficient to induce which 
‘‘ me to enter into a deed of setth ment. Whether JUary was never 
remains single or marries, I shall allow her the interest 
of 2 (.KX)Aal 4 pff cent, if the latter I may bind my&clf 
do it and p.iy the principal at my decease to her and her ,K.nce of a 
heirs.protriiiie; 
Another letter, dated the 25th of yiily 1793, soon 
the marriage, from the testator to Mn\ Gadftnj^ contained ww 

the fcillowing passage : void, as nutAm 

Mr. Godfrey may draw immediately on yarncs viim, ^ 

at 30 days sight, for 40/., the half year's interest due on promi^'ltot 
bond for 2000 /., whicli became due on the first of this bejng shown# 
«month/^ iftija^bypft- 

' The testator died upon the 26th of October 1799. ^ written r^cog. 

GoiJJft!}. bving one of tlu* executors, by his examination mtion 
starnl, thar both hi. fort and .ifter his marriage* the testator 
promised to exeiuti a bond to him for payment of the sum 
of 20 <'Xl/., with iiULiest at 4/. pu cent.prt anmim^ in the Statute 

the life of the testator,as a marriage portion; and the Do-of Fniud*!. 


1(1) cited, and remarlct'd upon, 3 Jolins. Cha, Hep. 490.} 
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fendant married on tht* faith of f=iu«:h piombe ; anti s<i?ded 
the sum of SCKX)/. Old South Annuities on hJ& wife, and 
the issue of the marriage; but the testator never Jid ext‘> 
cute the lx)iul ; though he con^^idi k d himself Irible tin uto, 
, 1 b appears hy the letter of Juliy 179j ^ a>id diunnjj 'us iih 
he regularly paid the Intercut r.l the ^.lid sum , ar 

4f fier cent, per annum., to the Defend int, up to the iub* oi 
yitl^ 1798. 

Lady Dnrrant^ by her affidavit d, that slit frequent¬ 
ly heard the testator say. In pu>ei the Defendant 
the sum of 40 / half yearlv, the inter. ei of ‘iUOt;/., which, he 
(the testator) had promised oji his marr'nge ; 

and, that hi- would jC;iv‘ Godficn ius ‘shuI ftu* that sum, uu- 
111 he had it ?u his |*ower Ui j fh» sanu . ami one da>^ ir* 

J795,ihi icstatorV inor*''‘i\' 11,0 d , druoivut uiidnislood^ 

hadreceivtd a Icttei fj«nn (ioJf>rJ/^ br/fduiv; In i to ask the 
testator fo' .,omr iuti ies* *hn- on dw ,ud pi tudsed boiid^ 
said to him ‘‘ C: , ivijy don't vou at onre j.‘ivc liim yom 

“ hontl, o»' pay luni die 2 (h[)o/. /' wh* u tin* t< staUar an¬ 
swered, \\"rU, w' II, ! vvdi 

Air. tn>if .1/' n7//s tn jf rAe /‘xrep^ 

ti'jn .—l ids (louit would have compi Um) a ocUieun ii< aceorrh' 
ing to the letter, pievious to the u»;u nagt 1 he f o<ibiruetioii 
of inarriugr-coTitratts is liberal, aliov^ ab nh, u , 
subject ii loose note oi memorandum is su1Ij« n rr uj uliifl ' 
£ird V. , {r() Wankjof d v. Fat he ^ Ay, [' ] f ^ . M > 

*'all: (r') a case liequcntly cited, and inu.te-; urz/u u- ‘h. 
most modern ease, Ludera v. Am^tnj .* [d) m ulfu u i ^ u « 
performance of a proposal in a leiU r was d £ n**- 

easels inlinitely stronger. l"he h r m llia^ m 

ecitain as tlii^ is, IVomtlic exprcbsion, I /ru*v [nnd aus' b 
The phrase, “f have proposed,'" h) whuJ' Lena 
buuncl Af/, An^tri/., did ncit impoii an arm li -ign c m-. ul hi./ 
his Lordship held, that after a proposal of this oaiujc, thi 
marriage following, he slumld a '.pern'u dissi ni, and 

should hardly he satisfied with an) dissent, except some son 
of new settlement: otlierwise it must ht presumed,that the 
marriage took place upon the faith of ihaf proposal. 

3Ir, Rirhards., Ah A'homHOiK Mr. FunbluiKjm^ Air vl/tw- 
and Ah . for the Rtp'^rL —'^VTat the Defendant' 
Fodfretj h'msclf says, is not e’^ idence. I’he v\prv\d\cp. ^ 
** I may bind myself to do it,’’ must, Uy tunstriK oou, 
extend to the pnn, ipah r. fust s u, with tin 

prison, making the pioposai In the 

\lucbsion was tlnil lu: had pn»]'o-.cd; ami the inartiagc 


('a ) ‘2 f'fintr. r.fil i 7.7^, Cti. M '>J. 
( !}') } enu 1 Vq. Ca. ' 22 . 
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'{fv^'i^onsideteldl as an utu ptance of the proposal, hy which IS06. 

• the agree^eot was contliuled, 1’his letter leaves it en- 
lively at the discreiion of the panv. The conversation, 
julmeiuewt to ih<^ marriage, shows a floating intention; but, 
nt tlu same timi', proves that the act was not done. An im- ^®*®^*^* 
dcruking m ivriting to pay, in consvkrution of a marriage, 
to lie had, was ntce>^avv by the Staitmi of Fraudss 0?) 'fhe 
inference at this case is, that no suiii engagement took 
place pfe\ioi)3ly to maniage, ami tlv it stimony sub¬ 
sequent to rht marriage, ajoounts fo notlong more than an 
honorary obligarion, not I'.avmg a l.gal efitct ; th.a, if he 
should approve the mninage, J/rs. should have the 

prlnciprd of that '»um, the icUtv^i oi* v/birh, \\helher she 
Tiiarriecl or not, I inieT.dcc! foi be? I'his letter cannot in 
'inv way be e(ir«'/»cien d ,is a pi*'reis. , (‘ ntaoiinga r« jet lion 
of die pr oposal; that in !.iider.\ s was im thing 

iiki'a spLcifi juoposal. J'hi teims mulejsn od- In 

Uouj^hw V, Vinrnn ii ) ihc Court would i ot lici ixe the pay¬ 
ment, luit Ltf it to Law 

/Ur. in Rrl>^Jj, —agT»em»'nt, or evidente 

of *r, nuist bi in writing, and the ejut^ion is, whether 
In thi'i ea^c there is pot evuienre in writing of an [ 71 
agnrmenf. If a h tti^r subseqnejit to the, marriage, alone 
^x*eO’d, and eontaiiied suflicieiU evidcrue of an agree- 
s'ornt, preMous to the marriage, that agi cement would 

Md-;nL<l,' loi li is not neccssaiy, tlmt the agreement 
>j!dd be ii; \”ruiiig; but the evidence of it tnust be in 
"ivr.f'jug, as wtl! in iha cast, of marriage, as of a ptirchase, 
f r< line graunn'itical eonsinu tion of dns It tier is to read the 
i ii ihi 1 tUei I may bmd msstU to do as il they 
-ur .' in d pot-ntheoisi not, as tht y aic represented, refer- ' 
tn,] to the laiui ipal, as well as the inttrest; lor whiih the 
vv -rd '* shoald be inserti ti beloiv /j////.'' But if that Is 
ambiguous, the serond kfiM removes ail doulu* Dcclar- 
big, that in 'dl ccenis, whethri slie shall be singk, oi mar¬ 
ried, he will dJuw her the iiiiertst, and pay llu. principal at 
his decease, can it be supposed, lie intended to leave all at 
hiH diserctiots ? An cX[U'C!ariun is h<dd tiut,that tin toUune 
^hall amount to a particular sum ; which is snllii lent j and a 
promise is not aectssary I'pon tin aicond k itei tiie tcxs- 
Utor appears to have eonshlcr4.d it, as if he had actually 
given his bond 

7/ie M'VvS CKK Hoi 1 ..--It appeals, th ii the Ue- 

fenckmt i}odj\eij made his hrs! cl uin, us tor a dtlil du< to 
him upon the testator's bond. Fl is now admitted, that he 
neither has, nor ever had, a bond for the sumol \i(X}OL I ht: 
question is only, win ther he is a cicditoi In jiinple con- 

( u ' Slat (/I. II- r. a p‘6 ) v'ol. h', .?Ul v* '2l'b 

CrJ X Icrn^ 202 




(JaSBS CnA^’^jEKV. 


1806* tiract for that sum. By the Statute r;f Fr;ii!8%(4 

ment ni consideration of mairiatjt,, to 80U»t be 

VUtfMAU in writing. The Defendant^ aware of f-that 

^ he had such an agreement; and he prodticfftthe klter,dated 

Sfptemhtr 1792 j which he eonltnds^coastitMt^s^ 
I J an agreement, ta give a porti(jn of There afe pas¬ 

sages in that letter, which, if tlu-y wi re deta/ched from it^ 
and could be considered by thcmselvi s, would amounttp on 
agreement. But there is no agreement whaisoeN er upon the 
whole lettci, taken together* Some previou*^ correfipon* 
dcnce had passed, relative to a settlement upotj the intended 
marriage j ami the testator, referring to that, says, “the Jtd- 
** ditionof l(KX)/,, 3 per cent stock is not sufticient to induce 
me to enter into a deed of seulcment.” 

It would be surprising afterwards u. find, that in thia very 
letter he had become bound to make a settlement j or to give 
a promise, which would be as binding upon liim, CJpon the 
subsequent passage of that letter it is contended, that his 
doubt, whether he should, or should not, bind himself, re¬ 
lates to the whole, that i’», both to intcTCbt aiid principal. On 
the other side it is contended, that th<* words, it iho latter 
I may bmd niysill to do it,’" should l>«‘ r« ad, as if they 
w^ere in a parenihesi^>; in which c.ise the pa'.‘=>iige would 
amount to an absolute cn>;ag<;ment to pa\ the principal at 
his death ; with a doubt, whether he would bind hmiself to 
pay the intt n st during his hi*'. But it is clem, he means to 
reserve it entirely within his own p‘>w'i f, to lund himself, or 
not, as he might think fit, after the niaiiiaj;e should have 
taken place. He protesses, indeed, a rf soliitifiu, a detei mi- 
nation, on width he means to act; but it is one which he 
keeps in his own power; the execution of whith is to de¬ 
pend entire 1\ upon liinisell ; and resolws not to put k iti 
the power (d any other person to compel him to comply 
with dial, which set ms his determination. If the other con- 
78 ] struction should picvail, he would be making a scttlem^ 
in the most disadvantageous wav, on his side, without sti¬ 
pulating foil any settlement fiy the husband ; thovigb just lie* 
fore he had declared, that the settlement, offered by 
band, was insufficient to induce him to make any scttlemeitt.. 
This letter thcreiore is no agreement. 

Then the letter after the marriage, addrcr^sed in the 
side to Mrs, Go^fre/f, hut diiected u> Iki luishimd, docs not 
purport to ht IX ptomisi nf :iu\ ki'id , aiul it is ndniittod, tliat 
no btmd exisStccl. But it is cMun *. , i|uU tin tef.lUor con¬ 


ceived himscli to hase come under some previous engage- 
meiit, by viituc of which he was then acting : some en¬ 
gagement which he conceived equivalent to a I'ond; ancj 
therefore he treats it so. Probahl) a piomke was given 
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to a !) 0 ncL A promisCj if there Wft$ W in JthU 
ict^r^ P*y ^ moneys would have 

without conaideration f and the per- 
jO0t ftaye been enforced^ (^i) As evidence 
idYeady inades the letter docs not ascertiin to 
what pi^mise ft relates ; or, when the promise was made; 
whether before or after marriage; if after, such a promise 
afeo would be nudum pactum^ and this recognition would 
not give it validity. Supposing, however, that this fetter re¬ 
fers to some parol promise before the marriage, 1 doubt ex¬ 
tremely, whether that would be sufficient to entitle the Court 
to construe this into an acknowledgment of a debt, for, the 
promise being in itself a nullity, producing no obligation, 
a written recognition, after the marriage, would give it no 
validity. Otherwise the construction of the fourth section 
of the Statute would be just the same as the bcvcnth; which f J 
i*eqiiircs only, that a trust shall he manifested by writing. 

Upon that clause it is not necessary that the trust shall PbUnctioxi 
be constituted by writing. It is sufficient to show by writ- 
ten evidence the existence of the trust. But the fourth clause of*lh«*^tutio 
requires the very agreement lo be in writing, and signed by of Fmitds, re- 
the parly U) be charged therewith. qujringthe 

I'o raise that question, liowevcr, the letter must be shown 
to have a refaener to some promise before the marriage; and 
which is not shown. I have stated, tliatwhat did pass be- ffiep«rtyto 
fore the mauiage in w riting, does not constitute an agree* 
ment. Possibly something passed betwern them by pmol, seventh occi- 
aftci that agreement, willi reference to wliich the testator tion,jreqair* 
'Speaks so j^o^ituel} as to paying the JiCXX)/. and 
Then the parol i videncc of Lady iJurranty besides that ft manifested, ■ 
is inadmissible, proves nothing hut a parol acknowledgment not that it 
vf an ant(.cedent promise to give a bond ; which is nothing. ^ f 
There are d/rfUy that a settfeinent after marriage, 
a parol agreement befoi e iiianiagc, is not Iraudulent, against 
creditors, provided the parol aKreemcnl had 
ence. But I do not know that die point has been directly 
^cided. * It was discussed in Dundas\, Dutem; [a) hut reciting a pss; 
Imrd Thurloxvy though inclined, that it should st.md • ’ 

^id, ft ^t?as a mere matter of curiosity, if the lirst point was w 

a^iust the Plaintiff; as it was. A case in Levinz (p) iSbAductuia 


against 

( (f } wSc(‘ Pilhins V. f'd?L > liur 1663. Jiutin v. //v^AcJi 

rrnnUpp, 150. y; 1 /5 7V. /'./ 'M? 

( iiji p. a, Jmr, vol. j , K‘ ^ 
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Acte refemd to; a dkfum^ not a dt;ci&ioay,|hWt acttOe** 
Uient >vas void j for though a parol 

was proved, and a settlement made after ^ yet 

it was not made with such a correspondciifce tO the patpl 
promise, as to appear to have been made in execution of it; 
and therefore it was hold, that the Court could not connect 
them ; but the settlement must stand upon its own footing 
as a mere settlement after marriage. Such a case mi^ht bear 
a litde by analogy upon the present; supposing this a re¬ 
cognition of a parol promise before the marriage. But that 
docs not exist here. It does not appear, at what time the 
parol promise, which is implied, was made. Therefore I 
concur with the Master, that J!fr. Godfrtij has not made out 
his claim- 

£;rception over-ruled 


Kdixjii, 
1805 . 
Jhc. 18. 


SANSBURY V. READ. 


yOffN SANSBUR T by his will gave to John SansLtiry^ 
o^*^ob^urT of his nephew Thoma$ :> prr cent, 

wffl^lst/niat Consolidated Bank Annuities,or as inutb in money as that 
Se income slock will sell foi, when the said Jolni attains the agt of 
only, nottho 32 years. He gave to his wife’s nicci^s, Mrs, Pr^ioi^^ ‘20/.; 
S^poUiTof- Ay Ice Read 10/., and Mat gat et .S’/k/j///?^/, eight guineas 
that the per annvm^ to be paid to her out of the rents of u house, 
disposition described, quaiterlv, or the rent comes in ; to whom he 
rf*e vM^r household goods, wearing apparel, See.; and lo 

ehUdrei); ex- RiaJ,^ his wile's nephew, ‘20/. ; whom he appoints his 
dudinXtbe executor In trust, and to his brother-in-law Joseph Bridge^ 
eldest. 7vatei\ 50 /,, whom he appoints his other executor in trust. 
nofsL'&e- The will then proceeded thus : 

pendent be^ No nioucy is to be sold out of the stocks to pay these 

quest with a legatees : but they must be paid out of the rents and in^ 
** mortgages, &;c,; and when they are pai4^ togeth-^ 

tribation, er with my funeral expenses which I desire to be pttid 
pointed after- first, that then the income of my estate I desire may he 
yards^ butdie « pm 3 cent. Consolidstted Bank Annuities^ 

there to remain till the youngest child ol mv nephew 
^ Thpif^ax Sansburif, that is burn of his present wife, attain 
“ the age of 18 years, if a daughtei • but it a son, then 
“ when he aiiains the age of 21 years, then to be divided 
among them |n,‘ffqual portio^^^ ... vr i- ^ 

Then, after sqme dirc<itio:nd.^as to lu& hmeral, the testator 
procecefed as fpUows : ^ / , . , , 

Shepherd is to have the eight guineas per 
“ anmim^ during hcv ftRd then tprreturn to the\ 


tjftfie flimiexed 
to tWiitb^ 

interests do 
Tiot vcht be- 
fort^ that j)c- 
nod. 
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nejjhcw 'Flwmos Sanshry oj Cawtherp 

** is under the age of their brother 

Va* filed by the younger children of Thoma$ 
figahist their elder brother yohn and the execu- 
tORs. Af^rwards two of the younger children died. 

‘ The cause stood for judgraent. 


u 


1606. 

Savsbur'I 

V. 

Hun. 


Tfte Ma.stero/ Rolis.—T he principal question Id, 

vfeether the capital, or the income only, of the personal estate 
ii disposed of by this will. Another quti^iion is, to whom that, 
which the testator has disposed of, he it capital or income, 
is intended to bo given 5 and the third question, at what 
time the interests of the persons who may be entitled un- [ 3 

der the will were to vest. 

As to the 6 rst question, it seems to me, that this is a dis¬ 
position of nothing but income, properly so called t no 
word.s extending to the corpus or capital, 'i'his could 
never be a disposition of leasehold estate ; of which a con¬ 
siderable part of this property consists. It would be per¬ 
fectly absurd to say, a leasehold estate, which the testator 
has not directed to be sold, should be invested in the 3 per 
ce?its. The consequence is, (hat as to the capital the testa¬ 
tor is dead intestate, 

2 d Question.—Upon this will, to whom the inroine is 
given, is quite tibscure. The testator has mentioned only 
the youngest daughter, or youngest son, of I'homas Mambu* 
rif. It was contended, that he meant the youngty children 
in exclusion of the eldest son ; and, in support of that con¬ 
struction, reliance is placed on the subsequent clause ; di¬ 
recting, that iMari'LU ct Shtpherd is to have the eight guineas 
per iinnnm during her mitural life, and then to return to the 
children of his nephew Thomas Snn.sfniru^ ^‘thnt is under 
the age of their brother 'J’hc testator had before 

given Marf^aret Shepherd an annuity ol eight guinea.s, to br 
paid out of the rent of a house. VVheie a will is so vety 
obscure, the Court must He contented with very slight cir¬ 
cumstances fur its explanation ; and this seems to lead to 
the conclusion, that he did not mean John^ the eldest son, 

’ t 6 take with the younger children, having given him a dis¬ 
tinct atyd separate legacy ; which may account for not ki¬ 
ting him in upon this part of his property under the deno¬ 
mination of income. He does appear there to confine the 
gift to the children under the age of John, The*t^ques^T^ 
therefore, is confined to the younger children of Thomas 
^Sanshiiry. t 

'fhen, some of those children being dead, and, us it does I j 
not appear, that the youngest child has attain^ the age 
prescribed, the third question is, whether their sharea were 
vested. They are. not. They could not ve^t until the 
youngest child attained the age prescribed \ for there wats 
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1806 . tto substantive gift to them. The only 
u^vxi can claim^ is under the direction to ^ to 

Sassbvbt be divided amongst them in equd'j|kirttio6&«^’ ^ Tl^ 

the time of the division is annexed to the veiy sub&tftfite of 
the gift ; fa) which is not an independent rift; with a time 
for payment, or distribution, appointed afterwards. The 
income must accumulate, until the youngest child attains 
,, the age prescribed. Until that period the distribution Can¬ 

not take place. 


'rhe decree directed an inqul.y, who were the next of 
kin at the time of the testator’s deceasr . and declared, that 
the income belongs to the younger chilfiren, exclusive of 
Jolm, 

(a y J^atsj'vd Kf'bbdU tintt\ vol. in. 36.> 


itoLL.. PlLIJNc; AWMH AGE. 

1805. 

Det\ 18. fN 0^15 cause the object of tlie bill was to obtain a lca^;'^ 
Lease not from the Defendant. I'or that purposi the ^'cas*', repreaent- 

proved by one witiu^ss, Avas an agree- 
iarepaira and 1790, by the Defendant, that in consideration of 

improvements nyairs and improxements of mills, situated upon the pre- 
Joacd^ricc Plaintiffs should not bt disluvbol chiritig the De- 

»^t, proved f^’^dant’s life ; and expenditure by the Plaintifls under that 
i)y one wit- agreement, to the amount of 5000/., in 1794. The answer 
nesH' the an- contained a positive denial of that o\ any other agreement 
promise, previous to the year 1791; that the Defendant 
deniiilof the inducetl or led :Iic Plaintiffs to make, finish, or com- 

the said alterations, impiox tments, or repairs, or lay 
money upon any promise or assurance of a lease for the 
firmed by dr- Defendant, or any other tetra ; or upi)n any pro* , 

cumstanccs. miRc or assurance, that they should not be disturbed duriiig' - 
nw^ effect; msisling, that the onljr agree-. 

plaC'S.jjUpon the 4th of Afir'f/ 1794, in tonse- 
^ Ictlef, dated the‘24th nl Mar\h preceding, to 
6 ls-'*^tne iK'-findant from one of the Pliimtdls ; the nect-ssar}^ 
thr^nXivi and improvements being estimated at oOOA ; and 

by SI tenant, Defendant agreeing to advance 3CX)/.; to furnish w66d 

but not muicv at n reasonable price, calculated at about ioo/,, dnd stone 
enga^^^nt interest at*A per cent. 

or. arrangement, - . ' , . , v . , , 

No ruLcf under m i^ted hy the ans^; the bill not bdflg <t<kpted tc* 

r 5 ^kich failed^ '* 

J , 
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* Ifor judgment. 


c^WtelWTIS ^ tMd Roi.i.$.—-la this case there is a 
of ilfcnceminty upon the agreement itself, as it 
by the Plaintiffs. ITie answer speaks of the pro» 
poai^ improvements. What they were, whether all chat 
waa in contemplation, or only this jjarticular improvement 
of the mills, is left in some degree of uncertainty. The 
only witness for the Plaintiffs, iWc/i/e, does very distinct^ 
ly prove ail that the bill states, as the subject of that agree¬ 
ment. As far as the testimony of one witness can go, this 
witness distinctly proves all the allegations of the bill as 
to the agreement. But it is objected, that this is but the evi¬ 
dence of one witness; and the agreement is denied by the 
answer; and therelbre, according to the esiablijihcd rule 
of the Court, a decree cannot be obtained, {a) On the 
other side it is said, and said with truth, that, where the 
answer is not as positive as the testimony of the witness, 
the testimony of the witness will prevail against the answer: 
or, supposing the answer positive, yet il the testimony of 
the witness is confirmed by circumstances, in that case also 
the testimony of the witness, so supported and confirmed, 
shall prevail against the answer; and it Is said, in this in¬ 
stance the answei is by nc» means so positive as the testi¬ 
mony of the witness ; that il is ambiguous ; the direct 
denial is, that there was any concluded agreement be¬ 
tween the parties, 'riic* Plaintiffs say, in the understanding 
of the Defendant there may have been no concluded agree¬ 
ment ; yet all this may have passed ; which the Court may 
call a concluded agre.ement; and he ought to have denied 
the conversations, alleged to have passed, and the promise, 
alleged to have been made. It seems to me, that though, 
throughout the gre‘atcst part of this answer, the Defendant 
speaks only of recollection and belief, with lefercnc c to the 
nature of the conversation that passed between him, the 
Plaintiffs, and the witness, in the year ITOO, yet in other 
parts he distinctly denies the fact of having made any such 
promise, as is staled in the bill. He denies, that “ at that, 
or any other time, previous to the year 1794, he made 
“ any agreement or promise respecting the same ; and then 
“ only as after mentioned;’’ denying not only any agree¬ 
ment, but any piomise. He positively denies, that he ever 
induced or led the Plaintiffs to make, finish, or Cdmph*tfe,''^^^ 
the said altciatioii^, improwments, or repairs; or to lay 
out money upon any promise or assurance <if a lease for 
the lift pf the Defendant, or other term ; or upon any 
promise, or assurance, that* tfiey should not be disturbed 


r<*J See The India Companif v. DotiM. Jute, vob ix, 275; the?; 
rcfcirences* vul, vi. 177. note CitJ* Cr^ruttfri^ v. 

WliF, VOl i>i. 170. l"vr . 
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J80& during his life ; or to the like effect- perfectly irt-» 

‘ v^vV consistent with Ae testimony^ that he statedi’^lrtte, H conditten 

Fiz&m to them, that, if they would lay oux memey in itnprwfe- 

. ments, they should not be disturbed in the possession dur- 

ing his life. The Defendant in his second answer states, 

‘ that he did not believe, know, or understand, that the im* 

provements, which he saw, were making in faith or conse¬ 
quence of any agreement, promise, or as^in anct; he not 
having in fact ever made any agrcemcni, promise, or assu¬ 
rance, to any effect, as in the bill stated, but as before men¬ 
tioned ; referring to the agreement of 1794. 

As to collateral circumstances, they appear altogether in 
favour of the Defendant. The first obs<‘rvation is, ll'at thl^- 
agreement fe supposed to have bc<u f-nured into in ia7.v/v*?‘ 
1790. It is supposed to relate to mills, *hcn in grea^ wjii^ 
of immediate repair. 'I'he witness so htal:s it. "J‘he oiil 
alleges, that their cubtoniers were corUinualK 'hst.nng 
them on account of their inabilitv to complete their - 

ments;that the Defendant (and the evident <• iun s the 
same point) was excessively anxious, that e\fj. iliat '^v^nl" 
mer should not pass away, before th<* alteiatit-i'^ wert ^ 
gun ; and, that he diiected some wood to \u: punho-si t! Ujk 
the puipose of beginning them. Yet it does not ap; i ar, 
that any step was taken towaids altering or imprest.ing s)tc 
mills until the midfllo of the ^ear 1794; and all the ’ 

[ 82 ] between 1790 and 1794 is pa'^std over both In the bill ro* ^ 
the evidence: the bill staling, that the PlainiilKi, reli o, 
upon such agreennciit, did in J 794 proceed to make the ««- 
terations and improvements. It is very extraordinary, that 
this delay should appear ; and, that Lhi ie bhi»uid he no ,"l 
tempt to account for it in allegation even, still les'= by t'vl 
dencc. 

Then, in 1794, we find a letter by one ot the Plaintiffs 
the Defendant; which, putting the evident e of the want ss 
out of the question, is demonstr.ition, that no such 
ment took place, as alleged : that letter making a projx^.- 
silion, and as an original proposition, for certain alterations 
and improvements in the niills ; and for negotiation relative 
to those alterations and improvemenrs. According to lh‘ 
bill and the witness, every thing had been completely m I- 
tl^d and adjusted in Octolrr I79t) i the Defendant wa^ ctMii- 
pletely informed of *he alterations inlk iidcd , lu»d ap])rovi d 
' them, wished for expedition ; the Plaiutills liad aw',te( d to be 
at the expense, and Ik* agreed to let tin*m be undisturbed 
during ins life. This IItier is perlectly inconsistent with the 
evidence; according to which nothing remained to be difi- 
cussed ; every thing was settled; and they proceed upon 
that; connecting together the alterations, begun hi 1794, , 
vvith the agreement of 17&0; not staling aby new dhcu.s- 
sion<q]r engagement in the iirterval. The conclusion is, that^ 
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if that conversation did pass, no one acted upim it; that it 18085. 
traa not advisable by the Plamtifis to make the cot* 

penditutl! ^t wsw io their contemplation. The very cir- Phuko 
cumataoce, that the alteratioos were not before begun, leads to »• 

that toncluBion; but, when I sec this letter, a proposal entirely AftwiTAoe. 
newj.witb the representation of the subject, quite open to 
them to treat upon, it is conclusive .vidence, that what wda 
done in 1^90 was departed from ; and, that it was thought [ 83 ] 
accefisary to come to a new arrangement. 

That letter is dated the 24th of March; and the Defend* 
ant states by bis answer, that upon the 4th of April an agree* 
nient took place, totally different from that of 1TVO, sug- 
viz. that lie would a<lvance 3(X)/.; ;mcl furnish wood 
-ti a r Msonable price, and stone ; upon condition of 

interest at 5 per cent, and the value of the wood he 
.should fmaish; which was about IOC)/, ; and accordingly a 
ri^i ‘f the rent took place from that time , which continued 
u^3 lorij' the possession of the Plaintifl's. rhis agieement 
tn ^*1 (entirely passed over by the Plaintifl's. They as- 
cnii, tlic rent to another cause ; that the Dc- 

liid not claim any rent during the lime the mills 
V ' » ‘yaiiing ; and they agrctd to pay him inteicst upon 

U M'.ii. ilut that is not supported l>y the evidence. 

’ 'j *», the agurment ol 1794- hting proved, there wciuld be 
"1 d of lhax of \7{K); if it was ever so distinctly and sub- 
'ni.iily made out; for theie is a total departure from it: 

. >dM arrangement, upon quite a difFcrcjit fooling. I can- 
/i-.'T ituich to the new agreement, supposing i( distinctly 
proof'd, the old promise ; for that applied to quite a differ- 
^ * ease , ill which the Defendant was lo advance not a shil- 
• he had, the witness, admitted, that the 

jj'o; - j t barge by the defendant would be 10 per cent, not !i 
^ r'. rent, firiprovements being then proposed, which the 
states rnriy < ost o(Ki/., of which 4(K)/, was to be advan¬ 
ce I by ihv'^ Defendant at only legal interest, would it be 
#..juitable to draw the promise from the proposition to which 
it applied, and to say, it must necessarily accompany every 
'•grtcmeiii, that might take place at any time between these 
parties: whatever may be the principles upon which that 
a;:rf ement puiceeds? 'j’herc cannot be any justice in that. [ 84 ] 
i iiv. promise falls; unless it was renewed, and attached to 
this new agrtf inenl. Of that there is no evidence whatso* 
t.ver. Fioiu the nature ol tie* case of the Plaintiffs they 
could not be expcf ted to pioducc* any (;vidence of it; pass¬ 
ing by, and virtually denj ing the existence of this new agree¬ 
ment ; which is however incontestibly proved to have taken 
place in 17U4* If the improvements cannot be conneel^d 
with the agreement of 1790, there is an end of the Plaintiff’s 
case; as far as they seek to be quieted in the possossidn dur- * 
ing the DefcndautV Mfc j for, if the promise either is not 
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' ptovedf or h eaqpresaly waived by the acts of the parties^ 

V-vV they have no speaRc equity. ... 

. fmm Can they then claim apcm the gen<^ having {ajid 

T' out a great deal of money in unproving ^ sxu^ Vrji^ the 
knowledge of the Defendant^ sending by, jBeeti^ them - go 
" ' ' on, not objecting, or in any degree interfering to prevent 
them ? Whatever equity might arise upon that footing 
would be of a different sort from that, which they could 
claim upon a specific engagement for a lease of a definite 
duration. As to that, if you disconnect the improvements 
from any specific engagement, upon the faith of which,they 
were made, it is very difficult to give the Plaintiffs the bene¬ 
fits of those improvements: to whatever degree they may 
have ameliorated the estate. I would go every possible 
kngth to aid parties in obtainiug rcin*bursemcnt of expen¬ 
diture upon another’s property; of the be»iefit of which he 
has deprived them by the exercise of his legal right; de¬ 
termining their lease from year to year. Whatever his own 
breast may suggest to him, the question here is, what legal 
and equitable redress can be obtained, 
from # 'I here are different positions in the books with regard to 
the sort of equity, arising from laying out money upon ano- 
th^a estate ther’s estate through inadvertence or mistake : that person 
tiimigh inad* seeing that, and not interfering to put the party upon his 

M ith reference to which that proposition 
peison seeing ordinarily stated, is that of building upon another man’s 
it; and not ground. That is a case, whiih supposes a total absence ol 
title on the one side; implying iheix-lbre, that the act must 
be done of necessity under the influence of mistake ; and 
undoubtedly it may be expected, that the party should ad¬ 
vertise the other, that he is acting under a mistake. But 
I do not know any case, in which a lessee either of a term, 
or from year to year, making any improvement upon the es¬ 
tate in hia possession, though with the complete knowledge 
of the landlord, has been held entitled as against that land¬ 
lord to have his lease prolonged, until he shall obtain reim¬ 
bursement for the improvements he has made; for tve has a 
title, of which he knows the duration. He is not under i mis** 
tAke with'regard to the nature of his tide. He m^y. pethaj^s 
be guilty of great imprudence; if the expectation^^ tKat'bis 
lease will be renewed, or hia possession from year to year 
. , 'SNlUccHltinue^proVeimfounded. But,because that expectation 
dis^j>pointed, can I say, he has acquired n right to a pro¬ 
longation of his lease,or to a U ase for u certain period ? What 
is the information the landlord ought to lx* expected to give 
Asioexpcii- in such a ease ? A.s there is material information to be given 
nanuvu^ by him in a case of decided mistake, so it might:be very . 
iStofw'tedge of Arterial information, if there is, a certain lease, but bad in 

pronounce « decided pinion' upon ‘ 


the kibdrord* law; though I will not 
^ also* that the lease is bad, 


► 
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Belt what information can he give to a teaatft ^CfVk iWi. 
year to year other than he pcksstsses; that he is tenaiat 
from yekr to y<?ar, making improvements, ♦ and laying out PiutiHIft 
muney^ hn esmte in which he has no permanent in- 
^ere^* _ 

I am now supposing, there was no promise by the De- 
lendant to quiet the Plaintifln in th- possession fot his life ^ 
foTlipoti such promise, if established they must succeed: 

^t, treating ii mct<dy as the case of improvements made 
in his view, that infonn'iiion would not have conveyed tb 
them any thing they did not posses*?, i’hen suppose he 
said, it was the habit of his family to permit tenants to re¬ 
main from generation to generation : but he is not sure, that 
he shall kt every tenant lemain for an indefinite period of 
thne. That is implied from the nature of the thing ; that 
the landlord is not bound to lut upon that habit. Then 
could they have said, they were making improvements upon 
the sup|>osiiton, that they were upon a tooting with the oAer 
tenams.^ lie swears distinctly, he had no sUth intentiofi 
at any time during which the iinprovt nicnts were ^oing on, 
to deprive them of their possession ; and it tvas a circum¬ 
stance, th.af occurred after the improvements were made, 
and totally indc])ei\denr of them, that induced him to de** 
prive them of the possc'^siou, '1 lien, what conduct is a per¬ 
son in that situation to hold, in (jrrler to prevent that equity 
attaching ? I do not know what distinct obligation there 
is upon the landlord. Can it be said, he must have sup¬ 
posed they were acting upon what passed in 1700; and 
therefore he ought to have warm d them 'i That is incon¬ 
sistent Avith the whole tenor of his defemc ; for he denies 
any promise in 1790, upon which they ought to have acted; 
and states, that he had totally forgotten it. Also, taking the 
agreement of 1794-to have existence, there was a case to 
which he could refer the improvements ; for in the nature 
of that arrangement is implied, that some improvements [ ^7 J 
ahotild take place. At what period am 1 to say, he must 
have seen, that they were exce<*ding the limits of any ex- 
\ they could reasonably be supposed incurring, in con- 

l^i^uei^cre of the arrangement of 1794 ? Of course he was 
to see some improvements ; and there was no neglect in not 
gnat ding against making those. Ihit suppose, there was a 
period: jt would then com*: back to the case of a tenant 
from year to yeai, making impiov'cments at his own discre* 
tion, upon the hope, arising ln)n) the habu of his landlord, 
that it would be worth his w hile to takt- the chance ; having 
no apprehension of being distuibed ; and, I believe, that is 
the real truth of this case, d'hesc parties, independent of 
.any promise,rested so much upon the faith that they should 
not be disturbed in the enjoymeni, as their ancestors had not 
been for many years, that they thought themselves as safe, 

VoL. XII. ^ 8 
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1806* as if h®d a lease. But, can I ronvf rt that hope into an 

KjnrsJ actual engagement by the landloid, binding him down to 

PutjLira permit them to continue in possession^ not for a definite pe- 
riod, according to the agreement of 1790, but until they 
reimbursed ? See how far that would extend. 

; ^ The case hardly occurs of a good tenant, especially where 

tenants arc seldom turned out, who docs not make some im¬ 
provement. Can a Court of Kquity say, such a tenant is 
never to be removed, until it h-is been settled in Equity, 
how much he has laid out under thi* expectation that he 
should not be turned out, and the landlord would not exer¬ 
cise his legal right until reimbursement ? This is a hard 
case upon the Plaintiffs, if they lose all this money; but, to 
give redress in a particular case, likely to occur rarely, am I 
to lay down a principle, that would ;^bfike the security of 
property in almost all its ramifications, and the dealings of 
men with each other? For that purpose 1 must say, that 
the true measure of justice is, that a landlord shall never 
( 88 ] turn out a tenant, if improvements have been made with the 
knowledge of the landlord, until the tenant shall be com¬ 
pletely reimbursed. 

The only possible ground is u|>on tlic footing of the 
agreement of 1794* ? but that is inconsistent with the shape 
of the bill. If a landlord enters into an arrangement with 
a tenant relative to improvements, and so completely sanc¬ 
tions them, as himsell to agree to advance ])art of the 
money, implying, that another part is to be in advance by the 
tenant, I doubt, whether that does not fasten an equity up¬ 
on the landlord, precluding him, when these improvements 
are made under lus aiith(»nty, from saying, there is an end 
of the lease. Such an anangement, though without a .spe¬ 
cific agreement, would imply one ; as it would be so contrary 
to good faith to encourage a tenant in so positive and direct 
, a manner to proceed in particular improvements, and then 

deny him all benefit, that, I ihiak, equity would interfere, 
and hold it an implied term, that the tenant should have 
the fair benefit from the improvements thus made by tlt<6 
concurrence of bis landlord. But the bill is not at ^ 
framed for redress upon that ground. On the contra^ 
they entirely pass by this agreement; and will not admits 
that tlieir improvements had the slightest connexion with 
ij, but refer them to that of 1700. 

Therefore, upon the uholc view of thi^ tgse, I must flis-. 
miss the bill; 'but certainly not vith costs. 
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TIJE object of the bill in this cause was to obtain the JVfeti. isi 
specific performance of an agreement by the Defendant to 
purchase an estate from the Plaintif?, which was resisted up- ^ rewaMw ; 
on objections to the title. in fee by set- I 

By indentures of lease and r< lease, dated the Sd andS^Kaik- 
4tb of September 1725, i.i consideration of a marriage had cd tothe Sfe 
iwtween P$QTti'n and l^lcaiwr Sarry^ and for making a pro* tenant 
vision for their children, and for settling a jointure upon 
said jfiVeaTwr, in case she should survive- said Martin^ in lieu sed-^edb- 
of dower, the manor and lands of Treg'ttt^ and the advow- 
son to Llanrothall^ the premises contracted for by tlie De- 
fondant, were conveyed to Richard Po7vell.mA John James, Idf . 

their heirs and assigns, to the use and behoof of MatUu iwuodrjr ftd- 
Barry^ without impeathment of waste, for and during the lowing to th0 
term of his natural life ; and fiom and alter his decease 
the use and behoof of Flrunor his wife, for and during *the of the tmni ■ 
term of h(*r natural lile, it she ^.ontinued sole and unmar** 1'®^ ** 
tied : and, if shr should hajiperi tf> marry, then to the use 
and behool of PoivvU .md James^ and their heirs, upon qnent^remauv* 
trust, that thev, or some, or one of them, should with, by, dec therefW 
or out of the rents, issues, and profits, of the said premises, ^ 

pay unto the said Llctinor the sum of 50/, yearly, for and fh)! tcjiaiit fiir 
during her lib , liy halt yearly paMncnis, to commence lift'hcM a le- 
froin the time of the marriage, and with all the rest of the 
said rents, issues, and profits, to maintain and provide for, the^lefjaes? 
a%well the eldest as all other ihe children Martin Barry tate (br life ^ 
and Eleanor^ his wife, and for educating his eldest son, and aTwlvesiingHii 
preferment of the younger children, as they should see most 
convenient; and from and after the said Martm ifftrry, ^le ^ 
and Eleanor^ his wife, their sevtral and respective deceases, /t'.v'^casei n<>t : 
to the u.se and behoof of Powell and Jameit^ their execu-‘ ► 
tors, £s?r. lor the term of iCX) years, subject to the proviso of^aSi^ef- 
.aCter mentioned; and after the end, expiration, or deter-feet only as a' * * 

- Daination, of the said term to the use and behoof of the *, 

Jteiraof the body of the said Eleanor by said Marrin^ Ih vi’ 

fully begotten or to be begotten; and for want of such is- Sheih^c^ 
sue, to the right heirs of Martin Barry for ever. takssefTee^ V,' 

Itvviuj IluiIku agreed, that in case the second, or any Other, > 

of the younger children of Matin liainj, should be bred 
a clergyman, the said advvuvsoii should b(‘ to the use of dming\vid6w^"%^ 
such child ; and he should hold and cnjo\ some lanrl, des- 1*®®^ only, is 
cribed as under the paraonage-house ; and should have the ^ 

limitation by the same inslmment to the heirs. 

, No objection iiiuli-i* tlio Stiitiile of Hro. 7. to line of lands taken by a h'^emt: Vuvait 
PX provt/none nrt ; if tlic- Jioir in tail Joins. 

A purchaser under a decree not affected by iiregiilaritics and defects in the decree, 
bv winch the ^ppUcatjoii of the money may not have been properly secured. 

[ * 90 ] 
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next presentation to said parsonage ^ and upon his being 
stituted and inducted therein, or any person in trust for him, 
should hold the said land as long as the said parsonage. 

The trust of the term of KX) years was declared to be, 
that the trustees should by and out of the yearly ^ents and 
profits, or by leasing, demising, or mortgaging, raise the 
sum of 500/., u> and for all and evciy younger child or 
children of Mm tin Barrif by ELanor begotten or to be be'* 
gotten, to be paid, subject lo thi appoiiUinent of Martin 
Barry^ at their respective ages ol‘ 2t, v\ith interest anti 
survivorship ; and it was declared, that then the aforesaid 
term of too years should cease. 

The testator died soon after the excdUion of the settle^ 
fnent; leaving his wil\, and WtlUam Barry ^ hi» 

eldest son, and several )ounger chiitKt svuviving. By at 
dec ree, pronounced on the 8th of upon the bill 

of a bond-creditor of Mm tin Bmrij^ on bell ilt of himself 
and cither creditors, against Bkaw.r Walla ^ who was the 
widow of the testator, atid her second hu'^baiul, and IViE 
Ham Barry ^ and the younger children ol Marlin Barry^ 
and Thomas Sfiurmer^ under Avhom the Planitilf claimed, 
and other persons, it wus decl.ned, th'Jt the sellleineiit, be¬ 
ing voluntary, ought to be considered as Miid against the 
{^laintiff, and the othe r speciality inrluois , arul that arti¬ 
cles of agreement lor the sale ol the estateMnnpriscd in 
the settlement, except the next pn sentaticm lo the church ot 
Llanrothalls should lx carried into rx< ration An account 
was directed of thc' mortgages ; and ])a) ment out of the 
purchase-moiiev ; and the reconveyance to Simnner; and 
that out of the remiundi r of the purcluMe -moncy the Plai|i« 
tiff and the othei sjieciality creditois <;f Mmitn Barry 
should be paid: and b) the consent of IMUicun Bany it 
was directed, that the sum to he raised under the settlement 
for the younger children, after the death of Eleanor Barry^ 
should be retained by the purchaser, to be paid to them at 
the age of 21 ; and that the residue ot the purchase-money 
should be paid to William Baity ; with the usual dtrcctiox^ 
that two of the children, who were infants, should join h*/, 
the conveyance j unless after coming of age they ^houIi4v 
show cause against the decree. 

By indentures of lease and release, dated the 31st of Oc¬ 
tober and Ist of Efovember 1740, lor the considerations 
therein mcntioiuxl, and iii obtclnncc to the said decree, 
Chrhtopha Walter and Eleanot ^ his wile, the 'tvidowof the 
testator, IVilHum Ilany^ his eldest son, and yi/zci?, his wife, 
and Martin^ Walter^ and John^ Barry^ three of the young¬ 
er children, granted, released, and confirmed, to Shurmer 
the settled premises, to hold to the use of him, his heirp. 
and assigns ; and in Hilayij term 1741, a fine was levied, in 
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wliich alt the above parties joined. Afterwards WtUi&m 1806, 
, Baarry died daring the Lie of Ehamr Walter^ his mother. 

The prtttcipal objection, taken by the Defendant to the CuMm 
titici tdiat it was necessary to furnish the Defendant 
with evidence, that there was a total failure of issue of Wit^ 

Ham Barry; as there was strong ground to contend, that 
the limitation in the settlement to the heirs of the body of 
Eleanor Barry operated as a contingent remainder in fa* 
vour of the persons answering that dtscription at the time 
of her decease j and, as William Harry died in her life, and 
never answered that description, there wa:i reason to sup- ' 
pose, the estate might Lv. still subjia to the title of a des¬ 
cendant of Willunii Bin ty ; iurther, that the parlies had not 
acted under the decuc of the (^mri oi Chancery, which 
could therefore he oi no use ; and which was de/eciive and 
irregular : first, ni not directing an account of the personal 
estate; which ought to have Lien applied in the first in¬ 
stance, in ease ol the real estati*: ‘Jdiy, in directing the exe¬ 
cution ol tlu contract without an inquiry, whether it w^ould 
be for ilu henelu ol tlie parties interested ; 3dly, in directing [ 93 } 
the sur[ilus ot die purchase money, atur satisfaction of all 
the dei»ts and na unihiapces, the Anniiit) to the widow, and 
the charge Ili tor the youngtr children; to be paid 

to the eldest s ni. 

In answer lu the hr.4 objection it was urged on the part 
of the Pluiniitl, that Eleanor Brrry uoder the limitations 
of the settltnunLol 17^5, on the death of her husband 
Alarttn Bnrnj rook an t state tail ; that it was not affected 
by her subsequent marriage with llulfer . and therefore the 
fine levied by Mi, and Mrs, IVuiUr on ShuimtEs purchase 
barred sucli estate tail; and enabled them, even without the 
concurience of any of her sons to make a good title ; and 
the evidence required was iherefuie unnecessary; that the 
decree, though the account was not taken, which was waiv¬ 
ed by the elclest son, would protect the purchaser ; who paid 
the incumbrances and specialty debts j ami parties, claim¬ 
ing under the settlement as volunteers against the effect of 
that decree and what was done under it; could nut disturb 
A purchaser for valuable consideration ; wdiohas against the 
settlement all the equity of the mortgages, incumbiances, 
and debts, ])aid; that after 04 years hince the purchase 
from the family of Harry undi r that deerct, and nearly 30 ‘ 

years since the death of Eiranoi Harrif^ tlieie was little to 
be apprehended iVom ibc possibility of .i claim. 

Mr. Mj , RtnutUj^ anJ Mi. Lr^u'h^ for the ElahU 

This deed giving an estate of fuihold to Llranoi 
Barryj with a subsequent limiiation to the heirs of her body 
. by Alarlin Barry^ lawfully begotten, or to be begdtten, con¬ 
tained in the same instrument, she took a vested estate tall; 
and there is no giound for contending, that her heir will [ 94 ^ 
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lake a contingent remaindtr^ as a purchaser. The rule in 
Shelh/i* ca8e7«) has been alvvays applied to a deed, as much 
as to a will. But it will be cuntencled, that the last limita- 
tion, to the heirs of the body of Eleanor Barry by Martin 
Barry^ begotten or to be begotten, is an equitable estate, 
and cannot unite with the preceding legal estate ; the only 
way therefore, by which the latter can have effect, is as n 
contingent remainder ; which cannot take effect during the 
life of Ekanor Barry ^ according to the maxim, Nemo est 
hocres vivcntn^ I lie estates lor lile to Martin and Jk7i?U- 
nor Barry are clearly legal estates ; and if the subsequent 
remainder is vc&tcd, it could not by anv subsequent event 
become contingent; though a coiitmgeru n maiiider may by 
a subsequent event become vested The lieir having joined 
in bainng the estate tail, no objectic-. e.sn he laised upon 
the statute ol Henry Vll., {!?) as to cstatt taken ex provi-- 
stone vitt: which would certainly have pievi nud a hoc by 
her alone ; extending to lim b as well as it' c;\enes, accoril^ 
ing to Tc fiehsiune^ and Pv^f(ot upon lecoveries: 

which is also plain from the statute ol //ez' Vdll ic) 

The principles ol the case ol Doc Huks^ [d) a case 
upon a will, have a cliivrt ap}dif arion. d lu construction is 
not rational, and tlie iiueiitiori (ouM n^t he, ib.ii the trus* 
tees should taki‘ tin ai-sMlute i< « in lIk ni-t uistance ; a 
teimof KX) yearf> by expicss iinnluiinu iniaufliately after¬ 
wards. The tormcr ^sf ite tlv. I'lou must Ia im.itcdto the 
lile oi £lca?ior ilai i y witii \\Iiicb iil^' the objects ol that 
trust terminate, Vv aiidrA v. Mutris ,r;, which was upon a 
deed, is distingiiisli.ilde. This cast is much stronger than 
Lloyd V* Joluie.s (a) m whi'di the irrcguiarjti-\s were much 
more extraordinarv. In tins insiance every one ot the fa* 
mily was brought before thi Ojurt. 

Mr. Ridunds and Mr. Beil., jor the Defendant. —Ad¬ 
mitting, that the son having jenned, no objection can arise 
upon the statute of Henry VTI. the first question is, whe¬ 
ther, upon the face of this deed, Eleanor Burry had such aU 
estate as enabled hei to make a title in the mannei,in which 
she has attemi>ted to do so. The intention must govern irt 
the construction of a deed, as well as a will: the only dis-^ 
tinction being, that it is sought with more liberality in the 
latter insttument than in the former, suppost d to be prepa- 
Ttild with hetter advice. If Ekancr should mam 

again, the object was to dcp^l^L hi 1 ol ihc l uau*, beiore li- 
i)(^iied to her, and to give her otib a rcut-(.h.jrge. From 
period ol a second maniage there is no estate in her, 
but only an interest to receive the annual sum of 50/.; and 
the whole interest in the estate is in the trustees ; who arc 


i'a) 1 avp. 04 . J ^ ''• C^j 32 JIcn. 8 . r. 
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ifi, kw and equity the owners, subje( t to their trust. There 
was no estate theivfou*, with which, w^hen she became a 
widow, the limitation to the heirs of her body could unite. 
That limitation might avail as a contingent remainder to 
the heir of her body at her death. When she lc\icd the 
fine, therefore, she had no interest: neither had her son j 
for until her death her heir could not be known. 'i1ie effect 
of the words prvna Jadt is to giv* :he absolute estate to 
the trustees ^ and it must bo sliown, that it was only for,the 
life of the widow ; which cannot be implied, unless requir¬ 
ed by the general tenor oi the deed. Hul upon this deed 
an absolute necessity appears, that there should be this es¬ 
tate m fee-simple. If one part of the estate must necessari¬ 
ly have been in the trustees in fee, as the advowson must, 
the same construetion should be made as to the whole. 
The advowsnii is imt confined to the hfe of the, widow. 
The second or any other son is to i)(* instituted and induct¬ 
ed even aftci her death, at any disTame of time; which 
shows, the object was a continuing tru^l. 'The construction 
ot this dt ed llierefore li necessarily, putting it in the strong¬ 
est way, a legal estate to the wife, for life, w'ith an equita¬ 
ble, and rhcrefoic a contingent remainder to the heir of her 
body. It lb not piobablc, that the eldest son was intended 
to be wholh in jicr power. 

Next, the decree is einmeous. riicrc was no right to 
waive the ac^.JLUU It is irn gular also m other respects ; 
stating that the c»)iive\ aiict w.is \oid, as being voluntary. 
Such a deed is vonl at. against pui chasers; but not as against 
creditors, unless it is iraudident, lor which purpose there 
must be creditors at the time, according to Stephens v. Olive, 
{a) If the limitation to the heii ‘. of the body is a contin¬ 
gent remainder, then it rests upon die dcciec ; and the pay¬ 
ment to the son was quite wrong- 'J'he title, if bad in it¬ 
self, is not confirmed ; as being made under the direction ol 
a Court of Equity. 

Mr, Piggot^ in Peply* —The objection, that the intention 
could not be to give the wife a power of disappointing the 
;4dest SOD, might be made m every case, in which the rule 
case prevails. In truth the author of the instru¬ 
ment has no such intention: the power arising from the 
construction of the law upon the words, But that intention 
cannot be attributed in this instance consistently with the , 
rukhoflaw, lu thi trust iii isi necessarily determine with 
the death of I.Llvwi and cannot endure beyond 

that period. It is not unctriain in anv oihei respect than 
as depending upon the duration of her hie. The term can¬ 
not be rejected, and cannot stand with the fee in the same 
trustees. 
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(a)2Bio, il C. 9Q. mihana v, Knlnei/, puhU {p. I36.i Lmh v. 
^Vilkimgn, ariie, vol, v. 384. 
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, 1806. 1 The MastRR of the Rolls.— In this cause I mtderstandl 

that hoth parties wish to have my judgment, without a re** ^ 
Omjilf ferente to the Master, or stating* a case ; which I should, 
upon one point, have been disposed to directs It is ad- 
IPatca, mitted, that, if Shurmer acquired a good tide in 1740, rhe 
5 V., Plaintiff can make a good title now j and it isadmitU d, that 

Shurmer did acquire a good title, provided there was an 
estate tail in Eleanor Barry^ afurwards fVauers fur it is 
not contended, that the Statute of Ht'nnj 7. (a) baa any 
operation, I'hat Statute, being mad« l<,»r the protcetion of 
the interests of the issue, cannot apply, whfn the heir in 
tail himself has joined with his rnothei either in the fine, or 
in the conveyance, declaring the uses it is intenfled to ef¬ 
fectuate. But, suppo ing her to have had an estate tail, 
and consequently that Shurmer dni h\ the mere force 
of the conveyance to him, acquire a lulv, vet it is contend¬ 
ed for the Plaintiff, that he had a secure and unimpeacha¬ 
ble title by the decree, under which he purchased. The 
first consideration therciore is, whether il/iw. nj^ after¬ 
wards Walter^ had an estate tail; depending ujion the ques« 
tion, whether upon the construction of the s^-tth ment of 
1725 the remainder, limited to the heirs of her body, he 
[ 98 ] legal or equitable : if legal, it is said, it will unite with ih'., 
freehold interest, given to her before ; and w ill vest in 
an estate tail ; if equitable, it cannot so u)*ile n irh the pr^ 
ceding legal freehold ; and the consequence is, that it rn-- ■ 
be a contingent remainder to such person .is sin add . 
the description of heii of the body of Eleanor Harry al 
time of her death. The use to Martm Bairy was cMrecu- 
ted in him ; not a trust: so was the use to his wife dui<ng 
her widowhood a use executed. 'l'h<*n, upon the ev^n* c-i 
her marriage, follows the limitation, upon wliich the ques¬ 
tion arises; giving the trustees the absolute fee ; and ihc 
use is executed in them. 

It is contcMided for the Plaintiff, that, though this limita-* 
tion does In words give the absolute fee to the trustees, yet 
in sound construction, both with reference to the purposes, 
for which it is limited to them, and to other parts of the 
settlement, it must be construed, as if the words durii^> 
her life’* were atdded to the limitation to the trustees. K ^' 
is said, tho purposes, for which the limitation is raised, are 
‘ jpurposes, that terminate with her life : the first trust being 
pay her 50/. a-year during her life: the other trust to 
employ the residue of the rents and [irofits in the mainte¬ 
nance of the children I keep out of view for the present 
the clause as to the aclvowson ; and, passing that by, shalb 
consider afterwards, whether that will make a difference in ' 

fa ) Stat. It 7. /. 20, 
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tile construction. It is said^ tlie settler miWiiave intend* 
V. ed to limit the estate of the trustees to the fife of the wife ; 
for at the moment of her death the term is given to those 
very trustees; which, upon the supposition, that they had 
the fee already by the use executed, could not arise: it is 
■ therefore necessary to adopt a construction, that will give 
effect to the v^hole settlement; and, if the proposed con¬ 
struction be adopted, then the remaiudcr to the heirs of the 
body of Eleanor Barry will be, not toiitingent, but vested; 
and will unite with the estate for life. 1 am taking that for 
ftranUd, that it will unite, though it was in some degree 
argued, but not pressed, that as her e‘*iate is to teiminatfc* 
in case of her second marriage, the two e.states could not 
unite, so as to vest a <Qinple^* ^-btato tail, 'fhat point is 
quite at rest ; for all that is ru|\uri.d by the rule in S/ielii/ft 
case, (a) is, that the aiucstur shall take an estate uf free¬ 
hold, and afterwards the same'ronveyance an estate shall 
be given to his hriis. I he estate during widowhood is an 
estate oi freehold ; and the possihilii)', that it may termi- 
uau in llie life of the widow, and befoie ihete can be an 
beii, Is Ufi obj' Ction. 

Against thn ronstruetion it ih alle'ged, that it is necessa- 
I'w liiat ih(‘ jee diould remain in the tnistues beyond the 
'<te of Jit V Bat f 7/, on at count (jf the rlause, which imme- 
^.Uls ucc-'eds the iletlaration of the trust, upon which 
i • rnjf.tets wer/' lo hold rhe estate, htfore limited to them. 

,c!cuMhnt. if tin t^ taieof the trustees can upon other 

aads I e eonfmed, as tlic IMauuifr tontends, it is not ne- 
‘ that it sltouid leinnin unlimited hy any thing con- 

.ij:nd ill that rlausc ; for It is no d'-claratiuii of any trust 
wee.h the* trustees hav<Mo perfonn. It ks, not a dcclaia- 
lhai they shall present to the living ; or do any act; 
bti-, a declaration of the luieiition of all the parties, that, if 
there shall be a second, oi any other younger, son, capable 
of taking the next prescnraiioii, he shall have it; as he 
Miighl; let the presentation be vested in whom it may. 
The only question then is, w hether the Court is authorized, 

. ijflpon the other ground, to read this eettlement, as if the 
k;i«?drds ‘‘ during the life of Eleanor Barry^' were inserted. 
The case of Doe v. Hici 9 (a) Is very much in point; where, 
though the limitation to the trustees was not expressed tQ 
be confined, yet it was construed lo ojierate only for the 
lives of the sexcral tenants life; upon two grounds: 
first, that the object, foi whn-h the estate was given to the 
trustees, did not require it lo endure an> longer ; the ob¬ 
ject being to preserve contingent remainders; 2dly, that the 
* intention must have been to limit, at least the party tnqst 
have understood himself to be limiting, only during the 
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Ut«8 of tbesereiWi tenants for life; as he repeated theUmir 
tation each time that he limited estates for ufe« 

That, I admit, was the case of a wil|, A case howevijr, 
a short time before, upon a deed b there elted s which gave 
Lord Kenyon occasion to state the ground, upon which the 
former case was decided, more particularly than upon the 
argument of that case. The other case is Vembke V- Mor-^ 
rie f (b) in which the Court held, that they could not read 
the deed, as if the words ‘‘ during the life of ffannah 
“ m” were inserted. But Lord Kenyon stated the ground 
of the difl'erence to be, not, that the one case was upon a 
will, the other upon a deed; but, that in the one case the 
construction was necessary ; to give effect to the apparent 
intention: in the other it was not necessary ; and in my 
opinion not only was not necessary, hut was not consistent 
with that, which the settlement meant to provide for; that 
is, not with all the cases it meant to provide for. An cs* 
tate for life was limited to the husband, with remainder to 
trustees to preserve contingent remainders: remainder to 
the wife for life ; and a limitation to the trustees, and their 
heirs, generally, not during the life of the wife, to preserve 
contingent remainders; but a power of appointment was 
given to the wife. In the execution of that power she 
might have occasion to make contingent Hmitations j and 
tlierefore the estate was very propelly left absolute in the 
trustees, to support those possible contingent limitations. 

In this case there is, first, what existed in Doe v, Hicks: 
(a) a purpose to be answered, for which an estate in the 
trustees during the wife's life would be sufficient; laying 
the arlvowson out of the case : next, a liniilation for a term 
of years : which could not arise consistently with the 
tate in fee to the same trustees. Therefore not only is thb 
case similar to that of Doc v. Hicks in the particular upon 
which the Court proceeded, hut this is stronger ; as the in^ 
tention, not only would not l>e answered, but would be coijp* 
tradicted, unless the Plaintiff’s construction is put upon the 
general words of the limitation to the truatees. As this 
however would have been a very fit question tO bo 
ted to a Court of Law, viz. what interest the trustees 
during the tife^ of the wife, I should feel considerable 
.'^uctance in decidiirg it by my opinion ; if the judgment I 
;:^^ve foltned upon the other branch of the case did not ren¬ 
der it of very little consequence, whether that opinion is 
well founded, or not. 

The second question is, whether the purchaser Shurmer 
in 1740 was not perfectly secure by the decree, under which 
he purchased: whatever ipVghtbe the direct effect and ope- ' 
ration of ,the conveyance made to him un^cyr tjiat decree,^ 


{b) 7 Term Hep, 342. 433. 


C<fJT Term 433. 


t 



Gases itr CH'AKcEKt^ 




tm. 
wv '. 

Ctrwrtt . 

l*m} 


considered separately. *The settleiii^ll^ executed 
after the seltler^s marriage t a volumtaiy uKdement. A 
creditor filed his bill in irdiil impeachteg tfor settlemenc^ 
aa votuntary^ nnd consequently fraudulent awnst credttoea 
by spcdalty; stating likewise k contract by ttie several par¬ 
ties, the mother and sons and Shurmer^ ht the purchase ; 
that Skurtntr declined to perform the contract without a 
decree j and praying execution of ihc contract The bill 
stated, that the personal estate of Martin Barry was very 
inconsiderable i which was also stated by the answer. tJp-» 
on this case a decree was made ; declaring the settlement 
voluntary, and void against specialty creditors ; directing 
an execution of the contract; and that, upon payment of 
the money, all necessary parties should join in the convey¬ 
ance of the estate to the purchaser. It is said, that, though 
Shurmer^s purchase was thus sanctioned by the decree, yet 
there are many irregularities in that decree j and therefore 
his title does not derive from it that protection, which it 
would have from a decree regular in all respects. The 
ground, upon which the decree proceeds, is, that the set- 
dement is voluntary: so that the point now to be exa¬ 
mined is, whether there was sufficient ground for so declar¬ 
ing it. The bonds were executed before the settlement. 

Upon the face of the proceeding therefore the party was 
indebted at the date of the settlement; and upon the an¬ 
swer he must be taken to have been indebted to a very con¬ 
siderable amount at the date of the settlement; and his 
death happened soon afterwards. It is impossible at this 
time to raise a doubt, whether the decree had any foundft- 
tlon, or not. It must have been proved, that this settle¬ 
ment was under circumstances, that made it voluntary ac¬ 
cording to the Statute, (a) and the construction, given to 
the Statute by this Court. 'I'his is not a case therefote, [ 10? 
in which there is any question upon the title of the estate , 

to be sold ; for no doubt is started, that this was the estate 
of Martin Barry. It was right therefore to sell it for Ids 
creditors* This is not a case, where there is a ddubt, 
the person had any title to the estate; and tmst^ 

''^eiitly, whether the purchaser coi:^, acquire any tiite, 

Then, if this case is to be consider^, as if it was 
that the remainder to the heirs of the body of jS/roWf - 
Barry was contingent, the ([uestioh is, whether that makM -i 
any difference with regard to the security of the title 
which the purchaser gets under the decree. It would 
make great difference with regard to the conveyance from - ' 

the party. . A settlement of this kind is void only as Volunuty^ ’ 
against creditors: but only to the extent, in which it may 
be necessary to deal with the estate for their satisfaction^* it 

/ , . /'tooth<5i‘parr 

CO Stst. 13 c. 5. . / . . / > 
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is as if it had sever been made. To every other purpooV? 
it is good. Satisfy the creditors; and the settlement stands. 
The Court frequently is obliged to-^U the whole estate f 
though the whole proceeds are not necessardy applicable. 
But the purchaser is not answerable for the mode in which 
it has been sold by the Courts nor for the disposition which 
the Court makes of the money. The objections, taken to 
this decree, are, that the Court has not done what it ought 
for the security of those, who, after the creditors,,had an 
interest in the estate upon the Defendant’s constructi<mr 
What is that to the purchaser ? Is it for him to inquire, 
whetlier the Court has dealt properly with the fund which 
it obliged him to pay in ? 

It is said, there are two omissions an improper di¬ 
rection in this decree, upon the suppositior*, that the ulti¬ 
mate interest in this estate is in contingency. The first 
omission is, that there is no account of the personal estate ; 
which ought to have been applied in the first instance in 
ease of the real estate. But that is a direct act of the 
Court; not, that the account is waived by the agreement of 
the parties: but It is waived in the presence ot the Court 
by the express assent f)f the eldest son. Another act of 
the Court was the direction for execution of the contract 
without any inquiry, whether it would be for the benefit of 
the parties interested That is a precaution, that, if it was 
in the view of the Court, and for unascertained parties, 
who might be interested, it might be (it to adopt. But that 
also is the act of the Court. Is it to be expected, that the 
purchaser should insist upon that inquiry ^ 

The improper dll c ciiun, as it uncloulstedly would be if 
the deed is to be construed as the Defendant contends, is, 
that the surplus of the money after pa) ment of all the debts 
and incumbrances, the sum, which the widow agreed to 
take for her Annuity, and the 500/. to the younger childvn^ 
should be paid to the eldest sou. If it was not yet ascer¬ 
tained, who the heir of the body would be, as it could. AOt 
be, if the limitation was a contingent remainder, that wn« 
an improper direction. The money ought to have, 
brought into Court. But that is not an application of tbi^' 
money, for which the purchaser can be accountable. The' 
only in which the party is really interested, if he 

vi'jgjfOyfipmrn out to be a different person from any of those 
pait^ to that proceeding, to .affect the purchase, is, that 
no Acount of the personal estati was directed j for upon 
supposition than that the personal estate was fully 
sofffeient, the real estate must have been sold. But.th^t is 
so improbable a supposition after such a length of time, 65 
years, that it cannot be looked at as a point the party should 
be let in to establish ; v/z, that the personal estate was suf¬ 
ficient for all the debts ; aid I do not know, that it would ; 



‘ V"' - 7 , ‘ o- ' 

Cases imt CHANCEKV.^^f,, f^W*: 

^Ihim for frequently upon the report the 1806, 

Court decrc4^ a sale provisiw^ly. (a) ^Prob^ly the par- VkvV 
ties ivere satisfied, that the personal estate was very incotx* Cuatis 
siderabie, .and the account would have answered no pur« y 

pose and would have created expense. Willtam Barr}f 
could have no interest in waiving it ; for he was to get the estate decr^^ 
balance* Therefore his interest required the previous ap- provinoDsUy, 
plication of the personal estate. witiu^at 

Then the only injury could be by not procuring a 
/ficient price, and not securing the money for the person en^ ^. 

titled. In Lloydv, Johnesiih) irregularities the most sub- tste, previoi^ > 
stantial had taken place. In that case au account of the ly ' 

personal estate had been actually deciced .* yet it was never 
taken. So, it might be argued, that the decree had made 
it a condition precedent to the application of the real es- 
tate^ that the personal estate should be first applied. Then 
the cause was brought on for lurthei directions upon a se¬ 
parate repoit; and one, that was never filed. The decree 
Upon further directions for a sale was to pay, not only the 
testator’s debts, but also those of Pugh; which were no 
charges upon the estate. Yet the Lord (!hanc€llor\s' opin¬ 
ion was, that, if the purchaser could not be affected upon 
some other ground, he could not be affected by the irre¬ 
gularity of the proceedings ; tlunigh he had notice: all the 
proceedings being seated in the ai'ieement for his purchase ; 
and, though the Lord Chancello) was willing to direct the 
the account, if desired, I do not undei stand, that his lordship 
intended that to affect the purchaser ; but only to show the 
cUiiins of the parties, interested in the result of that ac¬ 
count as against each other. 

Supposing therefore this decree liable to objection in all J |O0 J 
these points, the purchaser is not in any degree responsible : 
and is perfectly safe in the title ; which he takes under the 
decree, I have reasoned this upon the supposition, that 
decree is irregular. But for that I must suppose, that 
' Court construed the settlement, as the Defendant Con¬ 
tends it ought, and as I think it ought not, to be construed; 

I construe this settlement, the decree is not liable 
0^6bjection throughout; for upon that ^supposition the par¬ 
ties liad among them the whole interest in the estate. 
ham Barrij^ having agreed to purchase his mother’s in¬ 
terest, ini'/ht properly w^iive the account of the personal 
estate, and any reference us to the contract; and it is 
scarcely possible, that the Couit could proceed upon any 
other ground; the settlement being distinctly before the 
Court at length upon the pleadings. I have stated, that, 
when a settlement is declared void as to creditors, it is only 
as to them. ^ The Court was therefore necessarily called , 

raj See Lloyd v. Johnet, ante, vol, lx. 65. ffolme v. Stanley, ante^ ypl,' 
viij. 2. (^b) dnte, vol, ir, Sr. 
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Upon to l6ole the settlement; in order to see virhat to Bo 
with the reskl^ of the purch^^mcmey; and, directing 
that to be paid to Willhm Barry they could not possibly 
.construe the limitation to be a contingent remainder: which 
would have left the right to the money perfectly unascer¬ 
tained. The Court must therefore have proceeded upon the 
same ground, that is, I think, now to be adopted. 

Upon both grounds, therefore, this agreement ought to 
be performed. 
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1804. GASKARTH y. Lord LOWTHKR. [a) 

JWorc/i 17. 19, 

'PHE late Lord Lonadale in Au^mt 1790 purchased by 
pIm 27 auction the Manor of Peurit/i and other estates in Cumber^ 
Decree uDon belonging to the Plaintiff. Some correspondence took 

the answer, place between the Solicitors, with reference to the abstract: 
iidnutting a but, though the purchase was to be completed by the 2d 
^?etter\ffCT Prbruary 1791, no effectual step was taken for carrying 
toff to seU at a ^he contract into execution previous to the year 1796. On 
viduation, for the 1st of Jamiarij in that year a letter was written to Lord 
a conveyance by the Plaintiff; which, reminding Lord Lons-- 

S!e*pur!^ase^^when the Plaintiff sold his estate at Penrith^ 
money into some years ago, his Lordship was one of the purchasers, 
the Bank ^ proceeded thus: 

^ ^ under the necessity of settling all my affairs ; and 
in default of * “ therefore most earnestly desire you to say, when I mast 

paramtthe wait upon you to complete your purchase ? and I hope, 

bill to be dia. ^arly day will not be inconvenient. I have since your 
wi k it purchase, bought a small estate of the late 

No binding ** RaiiicocPs in front of my house, which was always 
cobtract unt3 thought a very desirable thing. I offer that at a fair 

^*^e*e8tsite valuation. I suppose you’ll think with me that they should , 

therefore did again separated. If it is not your wish to cojMiw, 

not by a plete the purchase of what you bid for, please to 
previoiu de- u . qjjjJ writings or articles of sale to ht 

turned.’* T!he letter concluded with expressing his 
** to finish this purchase,” and the difficulties this 
^ purchase uncompleted” might cause to Ins heir and Lord 
Lonsdale; and pressing for an answer. 

[ 108 ] Upon the 30th of April 1796 Lord J^nsdalc filed a bill 
against Ga.9^nrfA/ stating the sale by auction; attributing 
the delay in completing the purchase to defects in.thc title ;. 
alleging, that on the 3d of yantiary 1796 an agreement in 

i ‘ ' * 

faj This case, decided by Lord BltloUj and one or two more, that 
will ajipear m this volume, epuH not from particular.rireuwatances be 
pnblUhcd sooner. 
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^ttiag wa$ signed by Gaskarth for the hy Lord ISOQ. 

LsmMe of the other premises in iV/irir^lmc^cmed in the Ww 

at a finir vahtation ^ and praying a specific perform- cusmth 
^ nce of both contracts. 

The defendant Gaskarth by his answer to that bill stated, 
that the Defendant not receiving any answer to his repeat¬ 
ed deslfe, that the Plaintiff would complete his purchase, 
served notices; declaring the deposits forfeited, and the 
contraeta void s and after some rurther negociation about 
the tide gave another notice, offering a conveyance on or 
before the 3d of June 1/91 of the manor and estate at 
Pmrith; requiring payment of the money, with per 
interest from the 2d of February; and declaring, that 
the Defendant would not consider Iiimself bound to execute 
such conveyance at any future time after the 3d of June; ' 
that he had not entered into any agreement with Lord 
Imsdale except as to the estates sold by auction ; but ad¬ 
mitted the letter above stated ; and tliat Lord Lonsdale in 
consequence of such letter expressed his inclination to pur¬ 
chase the premises mentioned in it. Gaskoith also by his 
answer offered, not only to complete the purchase at the 
auction, (suggesting however his right to consider it as 
abandoned,) but also to sell the other estates, mentioned in 
the letter. 

In March 1800 a decree was made in that cause; direct¬ 
ing, that Lord should pay 5420/. 14a\ the remain¬ 

der of his purchase for the estates sold by auction, into the 
Bank, with interest at the rate of 5/. per cent, from the 2d 
of Februaty 1/91 to the first day ot next term ; and that [ 109 ] 
Gaskarth should convey; and it was ordered, that on pay¬ 
ment into the Bank of the said 5420/. 146. Lord Lonsdale 
should be let into possession of said estates ; and the Mas¬ 
ter was directed to set a value on the estates of Gaskarth^ 
in the decree described as the estates purchased of Mr, 

JRaincock ; and all necessary parties were to execute con- 
' v^^yancea upon Lord Lonsdale s paying to Gaskmth what 
jthe Master should find to be the value of the said estates i 
that upon such payment Lord Lonsdale should bt 
possession from the quarter-day preceding; but an 
default of Lord Lonsdale^s paying the said 54SK>/. by 
the first day of the next term, then his bill should stand 
dismissed with costs. In pursuance of that decree Lord * ' 

Lonsdale paid into the Bank 5420/. 146’.; and the estate 
purchased of Faincock was valued at 1700/.; but before the 
report Lord Lonsdale died ; having by his will, dated the 
13tht of January 1/98, executed to pass real estates, devis¬ 
ed all his tnanbrs^' and hereditaments in Westmoreland and 
(lumberland^ with some exceptions, to the use of Lord 
Jjiwiher and'his first and other sons, in strict settlement j 
with various remainders over, : 
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In yafiwdryjJ^S Gaskarth filed a bill of revivor aistd 
siipplemvnt aglwst the heirs at law and by the custom and 
the devisees of Lord Lonsdale; praying, that the suit may 
be revived ; and that the Plaintiff may have the benefit of 
the decree. 

The Defendants, the heirs at law of I.otd Lonetdale^ by 
their answer stated, that by the answ(T and proceedings in 
the original cause it appears, that the Plaintiff did by letter, 
dated the 1st of January 1796, propose to sell tO Lord 
Lonsdale the estate, purchased of Raincock i but submitted, 
that the precise time, whv n l^ord Lonsi/ule agreed to pur¬ 
chase the said estate, and wlu-n he accpiircd an equita¬ 
ble estate of inheiitanco therein does not appear; and, if 
such equitable estate or interest was not acquired by him 
until after the date of his will, the DefeuJants are entitled 
as heirs at law. The civ^tomar) heir claimed any custom¬ 
ary or copyhold estates, not surrendered to the use of the 
will; or, that did not pass thereby. 

By another decree, pronounced at the Rolls on the Ith of 
May 1803, the former decree was ordered to he pro'^ocuted ; 
the accounts were directed; and the Master ofd*red 
to state the precise time, when f.orrl agyeed pu»* 

chase the estate, destrihed as purch.ised fiom 
and, when Lord acijuiretl an Mjiiitahh eslatt* 

inheritance thereon. 

The Master l)y his report stated, that iindci the <Urit< 
in the original suit it was o|)lional in i.oid i/ihS(kdv 
to complete his purchase hy paung Ins purchase-money, 
pursuant to the decree, ui to abandon the* same whidi, .o 
far as respected the original suit, he eould have df>nc hy 
refusing to pay the said .54‘iO/. 14 a*. ]nt(< the Iranis ; in which 
case the bill would have been dismissed with (osts ; and 
the 30th of April 1800, being the da\, on which Lord Lo?ts^ 
dale did pay the 5420/. I4v. into the Bank, was the time 
when he agreed to purchase, and acquired an equitable es¬ 
tate of inheritance in the ( states, purchased from Ramtock, 

To this report an exception was taken by the devisees; 
Suggesting, that the precise time, when Lonl LonsMk 
agreed to purchase the estates, described as purchased 
Raincock^ and, when he acquired an equitable estate of iti^^ 
lieritance therein, was the 30th of April 1796, the day, on 
which Lord LonsihR fik-cl his hill ; or the 1st oi Januarii 
1796, the date of GnskaitRs letUu*. 

Thr Solintor-Gnu'ral^(a) Ah , Romdly^md M)\ Thomson^ 
in support of the Exception. — I hi instant Lord Lonsdale filed 
his bill, there was a binding contract: Cokmanv. Upcotfb) 
Potter V. Potter, (c) But there can be mo doubt upon* the an-' 
swer, put in by Oaskarth to that bill j by w hich answer he sub, 

^a) The Hon. Spencer jptweviik fb) 5 Vin. S2Tr lW43r 
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to perform the tontiact. It is 
GtmhtH V. OftmhtU, (d) and Lmgfm^itn BU^ (e) that 
iandu^ eoatripdl for {irevioualy to th« execm&oti of a will, 
may |»asa 1^ that will. 

Mr. Mr. Mexanchr^ M Rukards^ and Mt. 

Marfit^ far the Heirs at There was no biding con- 
tratti lading this tsute m Equity iUs. estate of Lord lom^ 
daifi JiTCVious to the date of the will The conclusion is, 
tM after the notice given by this Plaintiff, that, unless the 
should be paid by the od of funt^ the contract would 
not he performed, it was abandoned h;y Lord lonsd/hj who 
must have been discharged bv that notice* 1 htn can the 
mere circumstance of hling tht bill he eonsidtnd as bind¬ 
ing the contract on the part of Lord lonuhJe^ so as to give 
the devisees the light to his estate, for nothing the was 
(lone by Lord Lonsdale ^ How can ihe bill constitute ap 
agreement ? The statemint in the bill is consideitd as the 
suggestion of Counsel, and cannot be read m evidence, ex¬ 
cept pt rhaps upon a question of pedigree Would this de- 
A,ui 1h\c. im^ •j'^ed the unusual condition of interest at 5/ 
tf vr? ^ it ilu contiact was coajidered as bound b) the bilP 
( i n\ I J(Jt{nj docs not dttidt, that a bill filed mere- 

n suh ill isstntto i written eonliict as will bind the 
f I 'intid 1 here was no epUnte, bindingLoid Lonsdale^ 
fit 1 lu p ud m his mo \t\ lh<- argument must be earned 
tj i l(.ngih, tint, ii Lfinl lonuialt had thought proper to 
d iiis^ tht bill, still lu might be called upon, as bound by 
n to pt rtoim tlic tontiact Upon what principle can the 
I 111 bt tf^'^idtitd uiagrtcmtnt^ Dots the party, or his 
lu^'hoii/ cl agent, ign the bill ^ I he decree even express- 
r ^Ufs n opMon Alttr the kttci in to which no 

uiswfi Lore* f nisdale could not possibly have 

insifetL 1 upon a jitilc nn me e of the contract, at least not b<S 
loK 17%, andtheuio t wns not bound. 1 he letter of 1796 


could neithci rc\i\c the old tontraet, nor cicate a new one. 
It lb the letter of i suitoi, uquesting relief, and ofFciingf a 
bo(«) , not a demand of the completion of a subsisting cop- 
tj^Ct j but a request to do something, which the writer did 
consider him bound to do, notwithstanding expt^s- 
*Jit>n “ to complete the purchase” occurs in it The answor, 
‘Stating, that m consequonct of that letter Lord JUiHSd^ 
(\pirsbtd his intlin Uion to purehasc the premises, does not 
I rny it fuither th in tit n\ ihere was heu^ fHemtentiosf 
and Loid lonsdaU mighth i\c refused to pa) inhlsmoney> 
diid have had lus bill disinissecl In lVh(dL / v Ba^tnai (b) 
iuu$h in(3rc,^^i!d, iji this case; yet the imhj was held 
ntji; bound> att bgrttement the writing imist 

thfitenu,! this letter does not, merely i«etv ^ 
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Ittg the e^(e fir'll valuation $ and never carried 

treaty- 

The ScUcHdf^^Semrt^ (c) in R^ptff^^ At file dale ef the 
will there was a subeisting contract, hin^llg both pardee. 
The treaty, if mterrupted between June 1791, and Jafmaty 
1796, was revived by the answer. The letter clearly WQg- 
nizes the contract; and makes an offer of the lately purcha¬ 
sed estate; and the answer offers to complete the purchase, 
and to sell the other land. Upon the offer in die tdtt the 
Defendant might by a cross bul have compelled the Plaiti^ 
tiff to perform the contract. The bill and the answer toge¬ 
ther form a contract, binding both parties. The princide is 
stated by Lord Hardwicke in The Attorney-General v, xTuvy 
(a) that, if the vendor puts in an answer, admitting me 
agreement, as stated by the bill of the purchaser, thou^ 
not in writing, nor so stated by the bill, the Court will de¬ 
cree a performance ; and so against the heir: the principle 
going throughout; and equally binding the representatives. 
It is not admitted, that the ebsmission of the bill would have 
relieved Lord JLomdak from the contract, if the other party 
chose to insist upon it. The answer to the objection, that 
the offer of RaincocPs estate at a fair valuation is too loose, 
and goes no further than treaty, is, that it is not unfrequent 
to have the price ascertained by a third person , {h) or, if 
that person cannot ascertain it, by a reference to the Mas¬ 
ter ; ill the other terms, except the price alone, being agreed 
upon. This deciee cannot be represented as giving an op¬ 
tion to JLord Lorn dale. 


Jug, 27 , The Lord CHANCi.i lOR. (c) —In this state of things it is 
impossible to sav, either party was bound. The letter of 
[114] the PlaintifF cannot be considered a contract in the judg¬ 
ment of the Court (1) The bill cannot be considered a con¬ 
tract. The case in Viner was under very different circum¬ 
stances. It 13 clear from this decree, the Court did not con¬ 
sider the filing of the bill as a contract. The reference to 
the Master also shows that; for otherwise it would be c^ 
fined to periods antecedent to the bill. Then did tKe 
bind Lord Lonsdale^ and make the estate his; or the 
ment of tbc money into the Bank ? My opinion is, that he 
was not actually bounds and thercfoit the estate was not 
his, until the money was paid into the Bank , and therefore 
the judgment of the Master is right, 

The Hon. Spence Perceval, jSce|u2^1. 

fdj Emuy V. lloie, ante, vol. f, S4e, Vol. \m. ;SaS, . ^ t 

i* 

. .....fch . .. . 1 , I, . ...... -.L. t... .. ■ ... 

I(t) An offtr efe. bargain, by dne person to anotherEi»ipoae«lia oiSffaUoAupontiiv 
^ fomer, nnjes&itw accepted by the latter, according to taeterAa 
^ £Km/i V, 4 Dap, 
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' 4l||b was over-ruled; and i| nns deflated, tiMk 1006. 

iQte SS Anr of the testator, the liOrd Lonsdale^ SkW 

ttup eiDUdM *0 have « coDvc^^ance of the fiteehidd premises, cuaB4Beii|[ 
ptaohitt^d in 1790^ aad auo of the estate, jnmhased fat 
irO&t^oiBiiSIOtnicselirand a conveyance tras directed ac* Latmait. 




CHILCOT BROMLEYs 
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SOBERT BROMLET hy his will, dated the 29tli of Un^raft* 
M^ch 1802, xnadd^the following bequests : toSiuS?? 

^ 1 give unto my servant Wtlham IVtlde, in case he ahaU g 

be in my service at the time of my decease, the sum of pnmled aW 
500/s and the sum of 20/, for mourning, and also all my 
wearing apparel of every sort and kind; and I give and 
^ beq^ueadi unto my servant Sarah NeUon^ m case she shall monliaff to* 

^ be m my service at the time of my decease, the sum of ^keosuw 
500/. and the sum of 20/. for mourning; and I give and 
“ bequeath unto all * my other servants who shall be living entitled. (1) 

“ widi me at the time of my decease the sum of 50/. each [ * 115 ] 
and the sum of 10/. each for mourning directing all 
the said legacies to be paid within three months after his 
decease. 

By a codicil, dated the 28th of February 1803, noticing 
the Inquests the will, the testator revoked the legacies of 
50/. and 10/. for mourning to his other servants, not parti¬ 
cularly named; and made the following bequest:' 

“ To all my other servants in lieu thereof the sum of 500/. 

** each, and 20/. each for mourning,” 

The testator died soon after the execution of the codicil. 
yht bill was filed against the executor ; the Plaintiff clsdm*' 

^ing the legacies of 500/. and 20/,, as one of the servants of 
)he testator at the time of his death, under the following 
^ circumstances. The testator hired a carriage and horsea by 
^ year from a job-master; who also supplied a coachman. 

p coachman did not board or lodge in the testatot^s 
^ ^ i$c; but received from the testator 12^* a weelp^as bo^- 
Wages, and a livery with the other male servaiMSS 1 the jjfifh- 
master also paying him 9^ a week. The Plaintiff lived 
with the testatorin that capacity^and upon these terms, about 
ten months previous to his death , having been procured for 
that purpose by the job-master ; and was returned bv the 
testator as hia coachman under the act imposing a duty on 
male (ftid^*^durHife that period he served no other 

person. 
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^ I'he erideactt i$ to the usagt of joh-mdsteM Wet/ 
contradictoiy j ft>r ttie Plaintift representing^ cfnaMSh^ 

man sapplied under Mneii circumstaoeftn, kiln 
the servant of the famify employing the hoiwe} eatnn|>t 
the jolHmaater usually, in consideration of tlu^ dttO *Gf t!^ 
carnage and horses, pays him a further salary by ^ Week 
or year; and the family, to whom he is so nirra, haa the 
whole controuL over him, to retain, change, or diaettid^ge 
him, as any other servant, without the concurrence of the 
job-master, who has no such power; the eiidence On the 
other bide being directly the rciersc: that according to the 
usage of the trade the coachman is the servant of the job- 
master; paid by him, except a weekly dfeowance for board 
wages ; and subject to be dismissed, or otherwise employed 
by him, without the consent of his custoi^k'er. 

Mr, Rtchard&y and Mr Hallj for the Piamtiff'y cited 
Totvnshend v Windham^ (a) and I cake v. Brandhlnf, {b) in¬ 
sisting, that the testator, not the job-man, must be consider¬ 
ed as the master of this servint, and would as such have 
been liable in an action of trespass for any injury to a third 
person, occurring m the employ merit of driving that caniage.^ 
They also observed, that a gardener, employed even by the 
day, must under the Act of Pailiaincnt (r) be returned as a 
male servant 

Mf Romilbj^ and Mt Heaidy foj ihe Dejendanfs^ instat¬ 
ed, that this Plaintiff could not m iintain a claim to these 
legacies; that the action of trespass must be brought 
the job-man, who alone could be considered as the master; 
and who might have changed the coachman at any time, a 
week even before the death of the testator 


[ tl7 J The M \STIR oj the Roi i & —^The question is, whether 
the Plaintiff was a servant of the testator whhin the intent 
of this will My opinion is, that there was no contractlje^ 
tween them out of which the relation of master and 
- vant could grow. Ihe contract was between th« 

and the job-masier. The latter engages to forttish the-1% 
mer with horses, and a man to drive them. The 
ter has persons, whose duty it is to perform that servralil^ 
The pardcular person selves the job^mastei by diiving my 
Carriage t and is ho far m my service , but in consequence of 
b retainer by the oth^'r, and a contract with him That ten- 
t|^t would be fully satisfied, if he changed the coachman 
every week. Can the testator lie supposed to include a 
person, whom h« had not selected, and cho^iptivtQ l^ffibg-into 
hi$ service^fer My definite pcriod,,i«id wttib 

of tffs servUd has 
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very week before the tcftiiter'e deeth, a 
whom the testator predilection, 

As^shetd hy the coachnNu^r. The tes- 
l|^"<3ciiillia'ttot com{)Iain, that the man tnis changed, as of a 
contract; if the testator had noreaatm to com- 
person substituted^ as to his sobriety and cost 
di|pi^'.T3ie mtsre change of the person would furnish no 
groini^ of complaint against the job>master. If he can 
ehnnge .the. men subject only to ttie chance of disobliging 
;,jh^-ciinployer, no obligation to prevent it arising out of the 
.eontraoti he is the master; diough a part of that man’s duty 
to. him » to «erve the other. 

: , It is not probabht, that a testator in such a situation as 
fhia .testator, with the experience he had of the manner in 
which these servmits were changed, could have intended 
to put this person upon a footing with servants, brought in¬ 
to his house by a contract of his own, from preference, 
arifting out of previous inquiry into their characters, and 
. satisfaction with their services. From his own experience 
he .knew, a stranger might be introduced without any pre¬ 
vious consent, or any thing but merely bringing him, in or¬ 
der to show, that he was not a person disagreeable to tlie 
testator. From the instant the testator expressed no dis¬ 
approbation, the contract goes on, not with him, but with 
the jobmaster; and it is stated, I believe, by some* witnes¬ 
ses, that the amount of the board wages is contracted for 
between the job-master and the employer. All the terms 
of the contract are between them. The coachman is mere¬ 
ly the subject of the contract: not a party to it. This Plain¬ 
tiff therefore is not a servant within the iuteudmeiit of this 
wiH. 

The Act of Parliament, (aj that has been mentioned, can¬ 
not affect the question. 'I'hat is merely a revenue law; and, 
to prevent evasion, it provides, that any sort of service 
idhul subject the et^loyer to return as a servant the person 
,;t^9lployed. The effect is merely, that, certain acts sha}t 
man liable to the tax. It <i^ not by any means 
rmine, whether be is a servant for stKllra purpose. 
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The bill was dismissed without costs. 
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HASSALL » SMITHEBS. 


A^witunco THE Master’s report in this cause statdi^ that the Dc-^ 

administrators of Richard JPdp^^ op the 1st 

December 1800, received the sum of 218/* i$s. un^r the 
pose, wx. to following circumstances. 

answer at- ^ Abraham Jllmgxvorth^ of Montgomery^ was in the habit 
^ived'b^ie <h^wing bills on the intestate Papp^; who at his d^th 
Administra- had accepted bills for Rlingworth to the amount of 5338/*; 
tor, *n coMc- and had received from Illingivorth towards answering 
Ueaul^ofthc ^ 2300/. On Saturd^!. the day before the death 

pgrt> towhort of the intestate, lllingivortk remitted him bank notes and 
feww remit, bills, to the amount of 218/. 15s. for the porpose of provid- 

^erd Maets w'ould extend, for his acceptances, 

§ic * when they should become due: but the letter, containing 

purpose ope- those notes and bills, (lid not arrive in London until ATonday^ 
and, the intestate having died on the intervening Sunday^ 
Ss^bMhe ef bills were received by his administrators, 

feet upon a An action was brought by the holders of the bills, drawn 
Bankruptcy, by fUmgrvorth^ and accepted by the intestate , and a judg- 
ment was obtained by them. 

Ilhngxvoith claimed the last remittance before the Mas¬ 
ter, as having been remitted to the intestate for a special 
purpose ; to which it was not applied. 

Under these circumstances the Master stated, that, it 
having been submitted to him on the part of Illingworth 
and the bill-holders, that, as the 218/. tSs, was remitted for 
the express pui]x>se of answering the acceptances on the 
i 120 ] bills^ drawn by Illingworth^ and as the dame never came to 
the hands ol the intestate, it was not part of his general 
property, but was applicable only to the general purposes 
for which it was remitted, and ought to be paid to the biU- 
holders, or repaid to Jllingnwth^ he was of opinion, it did 
not form part of the personal estate of the intestate; and 
therefore had not charged the Defendants, the adsninists^- 
tors, with the amount. 

No exception was taken to this report; hut by conseftf, 
to save expense, the objection was brought before the Court, 
upon a petition, by the bill-holders, with the assent of //- 
iingworth, praying, chat the stock, in which the lemittance 
of 218 /. 15 ar. had been invested, may be paid to the peti¬ 
tioners. 

Mr. Alexander^ in support of the Petitton^<ind Mr, KOu- 
pell^ for the Adtninhtrator^^ con^Oded, that this kn 
appropriation of a fund ; ■vfrhitJhiSit^ot dff|rtlcablitheftfore 


\% Pmkerfeifp I DaO* 3. SAorphn v. Wtlfhrtol* 4*>sll.279.{ 
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Olhfr purpose, th^t the holders of the bills accept¬ 
ed by the iotes^atC) had, as standing on the right of /7//n^- 
worthi A ebsw jiSen upon the bdls andnoteiiy remitted by him 
for the specific purpose of answering those bills» that re¬ 
mittance never having got to the hands of the intestate, 
and fylKthei*, that, if the bills remitted had got to his hands, 
and he had become insolvent, rem '^ning, m specie, undis- 
poeed oi for the specihc purpose ot the n mittance, the lien 
would have prevailed. 

Jtfr. yohnson^ and Mi W Agar^foi the Creditors of tht 
^Jhter/nte.<-^This claim is raised upon the mere ground, that 
this remittance was fora specific purpose, and clothed with 
a trust, in whatsoever hands the bilk were It is not con* 
tended, that they were m transitu, and, with tht excep¬ 
tion of cases of that sort, the remittance is made from the 
moment it is put in tht post* Tht possession ot the repre¬ 
sentative was the possession of tin intestate himself If the 
question depends upon the specific purpose, a previous le- 
mittance for the same purpose stands upon the same princi¬ 
ple , but It cannot be pressed to that extent If this fund 
could be considered subject to a trust m the hands of the 
intestate, great inconvenience and dilhculty would arise 
Suppose the bills, on account oi wludi this fund was remit¬ 
ted, had been dispersed m fifty hands, and due at different 
times . for whom is the trust, which could onl) arise upon 
leheving him from his acceptances to the extent ot that 
fund^ 

Mt* Alexander^ tn ktply^ was stopped by the Couit 

The Master of th( Roi r s —I peifecdy agree with the 
Master upon this point There was no dealing between 
these parties, except this dealing m bills bv drawing, ac¬ 
cepting, and remitting to answer the acceptances Illmg- 
worth was bound to provide for the bills drawn by him 
He remits a certain sum, to be applied, as far as it will go, 
to die discharge of those bills. Clcarl> the intestate was 
bQtind so to apply that remittance, if it had got to his 
liaiMiU. He had no option, even if he had been a creditor 
eit the time upon other accounts, to a{q>ly that fund to any 
other demand , ior Ilhnpiorth had a right to prescribe m 
the first instance, in what manner, and to what account, the *^4 
leiuittance should be apjdicd (l) If the intestate had 
bei n a Bankrupt, propcrlv m his hards under such circum¬ 
stances would not In VC p nsed to his AssigntLs , but would 
have been applicable to the bills, to answer which it was 
specifically remitted. The Rpresentativtsy cannot be manj [ 122 ] 
better plight than the hitestatc hiinsell would have bettl m 

--—---—--. . .. 

, J(l) Maiiar of Mexwuftm > en, 4 ( i aicl» \T field Y 6 CranrA, J 

Ci efl9tr^» Mf^puf9n ^ At I JUaJson’fc Hep Ji4 f ^ a 
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J 806 . They ha«e no elcttion to consider thia 
\^rrsf fund applicable to the bills outstanding,. btJ^ aa"p8H: 
lUftsixi gfucral assets. They are bound tb apply 
^ **" Then the bill-holders desire, with tte'diijsent ot, 

to have it applied in discharge of these bills; abd he joins 
them in that request: and that avoids the question upon,the 
strength of their own claim to insist upon the application; 
for there can be no doubt, that there is in them, and him, 
joining them, a complete right to insist upon the af^jUca^ 
tion, that he originally prescribed ; and, if it were 
wise, the grossest injustice would be the ronsequenr^ jTor 
that would be an application of Jllhgxvorth^s money, not in 
executing the purpose, for which he made the remittancei 
but to pay other debts of the intcjjwte. If Illingworth hafl 
delayed the remittance another day, tht, money would have 
been in his own pocket, and the application desired is the 
same as taking it out of bis pocket to pay the debts of the 
intestate, lll'uigxvorth had no intention, and did no act, to 
put this property in the hands of the intestate, except as 
clothed wiili a trust, more than if it had remained Avith 
him. 

Declare, that this fund is not part of the general assets 
of the intestate j but is applicable to the bills, held by the 
petili(»ners. 


[123] 


Spur. lAIOCATTA v. I.ONSADA. 

m. 11 . U. 

Appomtinent AUIGAJ.L BARCII LONS AD A by her will, reciting 
^to^ father had bequeathed to her the interest of 2500/. 

-twd chiithen^ J directed, that after her decease her 

one4hlM each present children by her late husband, and their issue, shou^, 
the i^ittaiDiDg the said 2500/. ; tube paid to them at their 
jSwiefV or day of marriage, which should first ' 

other clwld, such shares and proportions as she (the testatrix^ should 
(thepower her will direct, limit, or appoint; gajve and bequeat1j^j|^‘ 
exteiiduijr to jLoo/., part of the said 2500 /., to her daughters Esther 

Rebecca De Aguilar^ and the children of 
tfi'two her late daughter Rt ekael Banih I.onsaAa: that is to spy, 
5/dij|drca the one third part of the said 100/. to her daugliltr Esther^ 

X<?«.sy?6/«; one other third part thercol to her dau(j^tc:r 
blihlKul, the Rebecca De Agznla/\ and the other third part thereof W tie 
Coui't iM'fusing^ children of her,late daughter,, Rachael Baruh Ijonsada. dij.* 
ceased; and^ tlte testatrix gave the residue and remaifjdcy ' 
*2500/. unto Ivjr two sdos Emanuel Bnnili . 
sdda lossA haac Baruh Lonsnda^ share and share ultkevap' 

, le^aiits in comm^ , , ^ ' 
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, f the bill was to set aside the appointment; 
question was^ whether it was void, as being 
^ illusbiyi. ft was suggested at the Bar, that some of the 
* objeets of the appointment had another provision: but the 
fact did not appear. 

Mf* and Mr. Toller^ fot the Plaintijpi^ admit¬ 

ting^ fjlftt the share, given to thcch.lJnn of Racfiatl Baruh 
Idftkada^ was to be considered as (3r<j cniiie sum, nut ac¬ 
cording to the actual division of it among her three chil- 
cfteir, contended, that this appointment is illusory ; that in 
the case of Butcher v. Butcher^ (a) The MaHer of the 
Molls professing to go, not upon the relative proportion, but 
upon the positive amount of the sum, and disapproving the 
doctrine, yet considered himself bound to follow it to the 
extent, to which it had gone; though not to carry it fur¬ 
ther; that in Kempy. Kemp^ {b) the sum to be distributed 
being only 1^00/,, JLord Ahanletj thought 50/, illusory ; and 
in this instance the very unequal distribution is not justified 
by any circumstances ; as misconduct, 

Mr. Heald^for the two som of the testatn\\ Defendants. 
—Though the prevalence of this rule has been from time to 
time lamented, no Judge befoie the judgment in Butcher v. 
Butcher has given the means of rendering it less perplexed. 
That judgment does aflbrd a ground of decision, adapted 
to a variety of cases, and governing this. Tord Alvatilefs 
opinion in Kemp v. Kemp as to the 50/. lias not the authori¬ 
ty of decision; the whole appointment failing by the at¬ 
tempt to give 10/. There is no case to be found, in which 
the sum of 30/. has been held an unsubstantial share, 
largest sum, to which this doctrine has been aclually appli¬ 
ed, is ten guineas. 


The Master of the Roj.ls. —Lord Ahtmley seems .il- 
ways to have held, that, if a person, entrusted with the 
power of appointment, had made a provision of a different 
spjrt for an object of the power, that would be a good reason 
; either omitting that object altogether, or for giving mere- 
V nominal share. In ^pmeer v. Spencer (a) his Lordship 
if the child is alread) provided for, he desires it, not 
to be understood as his opinion, that in such a cas« tbo 
party would be bound to glvu that child any thing, {h) 

But, indepemUnt cd'tht riicumstances, being still unable 
to discover any uile, by whieh I can ascfrtuin, what is an 
illusory share, I adhcic to the inle I laid down in Butf f‘er v 


' ' Ta) Jhitc, vol. ix. 38'2. Jiaa v. IChitl/nadf una-, vol. x. 31* 
fttj Anir, \ol. V. 849. ('aJ p. 1J5. J.itc, \ol. v 

* \./Campt unttf,\o\ \ ‘^9 861 .) 

Ji/vuiiffv repeals tins proposition, v, itli tlie ,iu .itjoij, expre'JSCtl li} 7 V 
Muster uj the Jtoih in tins c.-isc, tJiat the |)iov,«iofi dcrivc<l from the. 
perspa exccut-fig' tUe power, a$ in Bri'cotQ v. f^uult, adi(\ \o!. ii. 336. 

Vol. XII. n 
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Butcher ; (c) that I will go as far as I am 
ty, but no further. Show me a case^ in whic^t a $pii$QUc 
sum, or an equal proportion of what would be the shai% of 
each object of the appointment upon an equal division, has 
licen held to be illusory, and [ will in the same case make 
the bame decision. But, where 1 am deprived of the mid- 
ance, or freed from the compulsion of authority, I wulnot 
hold any appointment to he invalid upon that ground of 
objection. 

The case of Kemp v. Kemp {d) is not an authority for 
this case; for the discussion of that turned, not upon the 
50A, but upon the 10/. All, that is decided in that case, is, 
that the appointment of 10/. was under the circumstances 
illusory. But it must be recollecud, with how much doubt, 
and after how much hesitation, Lord ilvanley came to 
that determination. His Lordship at the close of his judg¬ 
ment says, it is given with less satisfaction than any judg¬ 
ment he ever gave. 

Therefore [ must hold this appointment to be good j ad¬ 
hering to the rule I laid down in Butchet v. Butcher ,* for 
this sum of 33/. 6.v. 8f/. is not the same specific sum, or the 
same proportion of the bhare ol each child upon an equal 
division, that has been in any former instance held to be- 
illusory. {a} 

f c ) Jnte, vol. !\ 3SJ. ( iJJ Jntc, \ 849 

V. Syivrsier the next case. 


Raiu. 

J\farch 14. 

Appointment 
of 5500^. to 
one childj 
1100/., to an- 
olherj and 
500/. among 
the o^ers, 
seven Ja num¬ 
ber, held not 
illiistiiy; the 
Court refusing 
to farther 
upon that sub- 
than ac- 
d'^cisioi). 


DYKE v. SYLVESTER, 

THE bill prayed the specific perfonnauce of an agree* 

ment for the sale of an estate to the Defendant; who took 

an objection to the title, as being derived under an appoint-* 

ment, subject to be Impeached, as illusory: an estate of die 

value of 5500/. being appointed to the eldest son ; anotkei|.^ 

estate, valued at IICX)/. to the second son ; and another oP 

the value of only 5(X)/. c(prally among the other children, 

the remaining objiits of the power, seven in number, 

T/itf SoVn itor-Gvnn (lU (u) and .Vr. / < tu Utc PlmnUjf^ 

declined to argue the (jue.lion, alter the Lite d.edbions of 

The Master oj the Rtdl.s in Btiichet v. Buti Bax v. 

IVhit bread^ (cj Mocattu Loiihada; [d) merely observing, 

that though no motive for the disproportion appeared, the . 

shares of the younger children, 71/. to each, was clearl)*' 

% 

fa) Sir Samuel ItomiUy. ( h ) >ol. ix, 382. ( c) dn(*'y vo), 31* 

*'d ) the preccfhng* cwsc. 
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iMtb/dMlI been decided to be illusory; whether con- 1806. 
sMeMd positively, with *rel'erence to the whole fund, or to u>vv 
tite propeffticMi upon an equal division. Drs* 


• Mff. JikAardt, and Mr. Grej'g, for the Defendant, sog- ”■ 
gtotedji that there might be more children. SiLTsms. 

[ * Vil 1 

The Master of the Hulls.— I must adhere to the 
opioioil I have so frequently expressed, until I am correct¬ 
ed by higher authority. 'I’herc is nothing in the objection, 

1^ there may be more children: there is so little proba- 
under the circumstances, that the shares will ever be 
reduced below the standard, under which I have said, I 
should consider myself bound by the authorities. 


A specific performance was decreed accordingly. 


DORNFORD v. DORNFORl). (1; Roiu. 

February tl« 

AN executor intrust, with a direction to accumulate, Kxecutoi*, 
having become a Bankrupt, a claim was made against his 
estate of interest, at the rate of 5/. p/'r cent, with tests, up- niulate, hav- 
on the principles of the late case of Raphael v. Boehm, (a) ingbiscome a 

Mr. Richards*f and Mr. RorntUif^ Jar the Plaintiff'.— ®wikrupt, bi» 
The Bankruptcy makes no diflercnce. If the executor had charged vith 
died, Udder such a direction, his estate would have been interest at 51 
charged. The objection is, that interest is *rtot given in the/^^ ''’dth 

case of a Bankrupt in respect of a note j upon which inter- , 

eat would be given by way of damages, though not by the ^ 
contract. This is not a case of that description; hut an im¬ 
plied contract; an executor accepting the trust upon the 
terms proposed. As to the rate of interest, if he bad done 
tils duty, he would have saved Sl.per cent, to the estate * at 
vlithkh rate of interest debts were outstanding. 

Mr. Martin.^ for the Defendants. —In the administration 
of the assets ol a Bankrupt, or a person deceased, one class . 
of creditors is not put on a better situation than another. 

In Raphuel v. lioehni (a) the executor, itistead of accunui* 

( a ) AntCj v»)l \i. 92. The deen-e m that < aiisi* li.w been wiicc uf- 
Jirmcd njion a ro-hi aniig- Post. {\ol. xiii, p 4U'r. 5^0, J 
( ej P' vol. \i. 92. 


(1) Cilofl, 1 Johns. Oha. Rep 627.\ 

<2) Set; the note to v, 1, p- y9,J 
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^ '' 

lating the,balances, received hy him utidet a 
employed them in his trade. But this is only the balaiice 
of the general account, not a special trust* A residue has 
never been declared to carry interest in preference to the 
other debts by simple contract, merely upon the omission 
to lay it out. 

Mr. ^ichards^ in Reply. —Interest in this Court is given, 
not by way of damages, but as being due ; and therefore is 
given as well against a Bankmpt estate as any other* He 
receives the interest, as interest, upon a trust to lay oat. In 
Ex parteBrooh^ Lord Eldon charged the estate of an execu¬ 
tor, who became Bankrupt, with interest, as part of the 
iJabt; as being interest due by the nature of the contract, 
in respect of the trust imposea upon him. 

'llie MasTkr of the Rolls. —The direction to accumu¬ 
late is as imperative in this case, as it was in Raphael 
Boehm ; directing accumulation of the interest; and even 
when 50/. sliall be collected. It struck me, that the cir¬ 
cumstance, that this ^happens to be a question arising with 
Assignees after the Bankruptcy of the executor makes no 
difference; for the question is, what is the obligation which 
this Court attaches upon the breach of such a duty. That 
obligation is equivalent to the contract of the part. This 
Court says, “ if you neglect your duty, and keep the ino- 
ney yourself, your obligation is to put the infant in the 
same situation, as if you had not done so.’’ The Court 
does not inquire into the particular benehl, that has been 
•made ; but fastens upon the party an obligation to make 
good the situation of the cestuy yue tnist. TTiat is just the 
same thing as an engagement. If the Bankrupt had enter¬ 
ed into that engagement, could there be a doubt, that the 
mode, in which the debt would have been calculated at the 
date of the Bankruptcy, would have been by ascertaining;, 
what would have been the amount of the debt, supposing 
the direction had been complied with ? lliis is not like the 
case, where this Court.imposes upon a man, who has given 
a note, not bearing interest, the obligation to pay interest* 
The utmost the Court does in the administration of 
is to follow the Law ; and, if interest would he given at ’ 
law in the shape of dainagos, the party, claiming against 
the assets in this Court, shall have the sum, which he could 
have recovered at Law. 'I’he case is perfectly different, 
where the Court b\ its particular ruics says, the obligation 
immediately attaching upon the neglect of duly is an obli¬ 
gation to make compensation lor the consequences. It ha.s 
the effect of contract. If it was proved, that the Bankrupt 
had in his hands, the day before the Bankruptcy, a sum^ 
equivalent to what would have been the accumulation,' 
thcic Is no doubt, that sum would be the property of tht 
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VipOB prindple therefore the Baoktuptcy in this case 
makes no dtUference: but the case Mx parte Brooke^ if so 
decided) fortifies the judgment. 
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BARNETT v. WESTON, Batw* 

BV indentures dated the 1st of May 1789, ^John 
assigned leasehold estates, by way of mortgage, in coiMli* ^ , 

deration of 30001,^ to Saj/wl Barnett^ his executors, 6ff.SekidV 
for the residue of existing terms of 99 years. 

Barnett afterwards lent Brooke the further sum of 500/., artswsa • 
upon the security of the same premises ; which were charg- 
cd with that sum and interest accordingly by indentures,» mortgi^ ef 
dated the 22d of October 1790. the equity ot 

By mdentures, dated 1st of March 1791, the premises 
were made a collateral security for the sura of 4500/., lent 
by Samuel Barnett to William Winckor^ at the instance of pgatooiMS 

Brooke ; and it was declared, that the premises should be the ^ mort^ 
charged a collateral security with that sum, as well as gagee onthe 
the sums of 30001, and 500/. ^ 

By indentures, dated the 28th of y’anuanj 1792, the same in 

premises were made a collateral security, subject to the the possewson 
said several incumbrances, for the sum of 40(X)/., lent by of the mortgs* 
WilUam Barnetty the brother of Samudy to Brooke upon a 
mortgage of a freehold estate, tofraiKb (1) 

Upon the 20th of A^ovemlHr 1790, mortgaged the [ 131 ] 

premises for a term of years to Charles Henry Runt; and 
upon the 26th of November 1791 made another mortgage 
of them to Thomae Sadlet. 

Wiliam Barnett died in September 1798. Samuel Bur¬ 
nett was his executor. Samuel Barnett died in April 1803* 

^ 1793 Brooke became a Bankrupt. The bill was filed by 
tile executors of Samuel Barnett; charging, that Samuel 
and IVil/iam Barnett had not, at the execution of their mort* 
gages, or when they advanced their money, any notice of * 
the mortgage to Hunt; and insisting, that Samuel Barnett 
was entitled in his own rigid to lack his mortgage of the 
1st uf Manh 1791 to his pnoi serurities of the Ist c>f 
May 1789, und the 22d uf October 1790 , and to be paid 
the whole in preference to Hunt^s mortgage , and also, that 
he was, as executor of his brother, entitled in the same nian- 


1(1) Bairy V, MutkaUnkn Compiinii, 'i John®. Cha. Rep. 60.3,{ 
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litt to tstck his brother’s mortgage of the%8th 
1793, in preference to Sunt ; praying that Jifanf* 
may be postponed accordingly. 

The Defendant Sadler hy his anstrcf atSated, that Brooke ’ 
represented to him, that there were not any incumbrances 
whatever affecting the premises ; and as a proof produced 
the original lease, and the several assignments j represent¬ 
ing, that as they related to his other leasehold property, 
which was considerable, and he should have occasion for 
them in granting building leases, bV.he could not part with 
them ; upon which representation the Defendant did not 
require a deposit of them ; but was content with attested 
Copies, and he insisted on a prt^ference ; as Samuel Barnett 
had by lending the deeds to the iu-?rtgagor enabled him to 
practise a fraud. 

J\It . Rtchards^ and Mr. Horne^for the idlaintifffi^ insist* 
cd upon the right to tack : Samuel Barnett having the legal 
estate; and making furthei advancements, without notice, 
previous to his last advancement, of any security existing 
in any person ; contending also, that this would cover the 
sum advanced by IVilliam Barnett, the legal and equitable 
right to which were by accident vested in the same person. 

Mr. Fonhlanque., and Mr. Cooke., for the Assignees of Hunt ^ 
the subsequent Mortgagee., gave up the point as to the right 
of Samuel Barnett to tack: but, as to the right claimed in 
respect of the advance of William Harnett., insisted, the 
claim of preference could not be maintained. I’he Plain-^ 
tills, as representing Samuel^ have the legal estate : but, as 
representing IVilliam., they are entitled to no more than the 
equitable interest. The right to tack stands upon this rea¬ 
son only ; that, if a person, having the legal estate, is in¬ 
duced, upon the faith of that sc(;urity, to lend more money 
without notice of a subsequent mortgage, a Court of Equity 
will not deprive him of the advantage of his legal security. 
But the interest of Samuel Barnett in the money advanced 
by his brother is in autre droit. As to th.at, Samuel ca» 
stand in no better situation than William would $ who must 
have known, he was lending money upon the security ^ 
an estate of which he had not the title-deeds; and the 
cident, that became the representative of his bro¬ 

ther, cannot make a difl'ercnce. 

Air. Alexander., a. d Mr. Raijnsford,fot the Defendant 
Sadler. —There is no instance, that a person, taking two 
mortgages in different lights, has been abk sn to connect 
them as u, squeeze out mesne mortgagets. What equity 
have these Plaintiffs, who may have no heneficial interest, . 
hut he mere trus tees for other persons, to say, the Dofendants 
shall not redeem them, as rcpreseiiving Samuel Barnett., . 
without also redeeming them as reprcvsiuirg D/iidun Har^ 

^ Cun a subsequent mortgagee, by dcviiung in trust for’ 
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a^n Iwr to the first inortga^*c, or in the case of a term 1806* 
^or neiKt of kin, obtain a priority i A third mortgage, wy 
whol^ilts honestly advanced Jns money, may buy in the first 
mortgage, and cut out the second: but the principle of that 
case does not warrant this. wibxoit. 

Another objection is, that the first mortgagee permitted 
the moPteagor to keep the title dec O 5 , which he produced to 
this Defendant, as evidence, that there were no encum* 
brances, 

TAe Master o/t/ie ItoLLs observing upon the last pointy 
that the old cases for postponing the first mortgage under 
those circumstances, unless a case of fraud could be made 
out, had been shaken, (a) that point was given up- 

Jffr, Richards^ in Jiefjly, —In the absence of authority on 
both sides, the principle extends to all these subsequent ad¬ 
vances. The ground upon which a mortgagee, having the 
legal estate, and securities, which without that estate he 
could not have preferred, is allowed to avail himself of the 
legal estate to protect those subsequent securities, if taken 
without notice of prior encumbrances, is, that at Law they 
cannot succeed against him ; and in Equity each person [ 134 ] 
lending money being equally meritorious, neither having 
notice, Equity will not interfere against the Law. 'Ehese 
PlaintilFs, having the legal estate, cannot be affected at Law ; 
and they have all these securities united in them; that of 
WiUiam Barnelt under an assignment by Law. 'fhe circum¬ 
stance, that the security was not taken originally by Samuel 
Barnvtt^ makes no difference. It is sufficient to show an 
assignment bond fide; and the Court will not compel a dis¬ 
covery for whose benefit it was taken. It is sufficient, that 
the Plaintiffs take as owners for themselves, or others. 

This, being a mortgage of a term, vested in them as exe¬ 
cutors ; as did the right to the money. The whole securi¬ 
ty therefore is in them ; and the Court will not look into 
toe will of William Barnett to determine the real interest: 
the person having the security being the party to avail him¬ 
self of it; to file a bill of foreclosure, and to be the Defen- 
Hftnt to a bill of redemption. 'I'he right to unite these 
securities is therefore as strong, as if they had all been 
those of Samite! Barnett himself. The Court cannot know, 
that he has not specifically disposed of by will the very se¬ 
curity, the right to unite which is admitted. 

The Master of the Ron.s.—It is surprising, that no 
authority can be produced ; lor this must have happened 
before. Upon the question as to the security of William 
Barnett^ it is clear, lie obtained nothing but a mortgage of 
.an equity of redemption. At the moment of taking that 
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lS06i he was posterior both to Hunt and Sadltr; and in that oi*-' 
der he must have been content to be paid ; if a bill had been 
filed by the first mortgagee for the purpose of coimjcHing a 
redemption. The law of this Court gives a person, who has 
WBSVdV. obtained a mortgage of the equity of redemption, ^ this 
rf^^^orr ^^8'^ estate, if he c.m ; and, 

sfTho^e<|^if^ if he does get it in, the legal estate being united to his equi- 
e^fpdemption, ty of redemption, he would hav<' a priority over all the 
mesne mortgages. But has that ever taken place ? Wil* 
Barnett never got the legal estate. Nor did any eate- 
^ cutor of him ever get it; for Samuel Barnett did not get it 

as his executor j but had it in himself in his own right, before 
William Barnettes mortgage had ^nv existence: and nothing 
has happened since to vary the rightt., Samuel still retain^ 
ing the legal estate; IViHiam at the time of his death hav¬ 
ing only the equitable estate. The legal estate never pass¬ 
ed to William^ or to any representative of him ; but stands 
in SamuePs own person ; and the equitable right in fK/- 
liam'^s representative. The mere clixumstantc, that the 
person, having the legal estate, happens to hr the repirsen- 
tative, cannot make this cliflerencc. ft ir. jusi the same as 
if the estates were in two different persons: being m the 
same person in different capacities : the legal ratati* in hi.s 
own right; the cr|i»table interest in the riviht of his brother. 
The legal and equitable estates cannot unitf t(; tli*: effect of 
squeezing out (as it Is expressed) mesne mougagers. Hut, 
as no authority is pmduced on either side, I wish to see, 
whether any decision has taken place upon this question > 
and, whether it has ever been discussed. If 1 find any 
thing upon it, I will mentirp. it. A'> to all S^mud 
own mortgages, the PlaintilK of course aie entitled 


Tlie cause was no^ mentioned again 
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KIDNEY f. COUSSMAKER. (1) 
WILLIAMS ». COUSSMAKER. 
WILLIAMS s;. KIDNEY. 


1806 . 


•ffift, 7. 
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BlUNJAML\ KIOyEThyXw after giving direc- Wdownot 
‘^tions concerning Ills fnuei al ami the ererilou of a monument^ h<Jund by 
gave, devised, and bequeathed certain estates in the Conn- * 

tie^ of Northntnpfon^ ht'i^Joi'ii^ ixnsX Ltkester^m^YiV^^ni^ 

and in London^ and all his other messuages, lands, tenements, tbe extent ot" 
anti hereditaments in the said .seveial Countie.s of ^ 

timptQHy Bcdjlrcl^ IIu7itnif^'doti^:md /.(/iv^s/cr, or elsewhere 
in 'Great Br7ia}n^ except the c‘,tates licrunafter given to his of election not 
wife for life, to the use of InKstces, their heirs and assigns 
for t ver, upon the trusts after mentioned - vi/. upon trust 
to sell and dispose of the produce tu such pel son and per-the benefit of 
sons, and in such manner, as after mentioned : tst, to dis-a devise for 
charge all principal money and inteiest due and owing 
any person or persons foi and upon any mortgages or in- ® 

cumhnmtc.s subsisting upon and particulaily atfecting the right i^inat 
same* rotates at the lime of ni) decease ; as the same es- 
tati s are thereby seveially charged and chargeable ; and th?wfll, ^ 
shall and do place out and invest all the overplus of the Settlment 
money aiising by * such sale or sales, as aforesaid, after manage 
'‘deducting thei? charges in the execution of the 
“ trusts, in government securities, or in any of the public cre^torg at 
“ funds m iben names, bV . In trust for such person and that time, (2) 
persons, in sucli jjiopiorlions, and in such manner and f^esftttle- 
‘‘form, in all rcspeils, a:; I have hereinafter directed of JJftln^thTan-. 

‘‘ and conceiinng the residue of my personal estate ; it be-«wcr to a bill 
ing my intent and mcamng, that rueh overplus money 
shall go with and he coiNkiered as part of the residue 
and surplus of my j>erson.\l estate.^’ fordebni>they 

The testator tiicn ucilc«l, that he imd Willmm had aj*c entitled to 
under the will of Sir k. K. a sum of b XX )/.,* another of 
and another of 500/., in tuist to be laid out in government g-enex^iwo^!?, 
aecurlties ; and that the dividends should he paid to three viz, mc«. 
persons respectively for their livrs ; and that after ihe de- 
cease of each respectively iliv principal should be consider- 
ed as part of the testator's personal estate. Then taking 
notice, that those sums were not so laid out, but that 
had paid interest at the rate of AL per tnit. to annuitants^ 

n HinirU, iudI the vv jnl <d a siiin iidcr will be supplied. 
Ill iD^tnnce Uie intcniion lo '.ubji it tlit* co]j 31 )dM Cbtate :ip|)Y.jred in other part# 
Ot tilt* will, m 

I.AclKsnouto bo imputed to crediioi'i, iiiKUra dovise foriUbts, a,-! toun individual de¬ 
visee, to prcTrnt of lixiiit the account of reiitb .iiid prolit*?, even against an infant heir. 


a 


} (1) ritod^ atid ri'itiarked upon, 3 John*. Ohu. Kep. 499.J 
{(2) See the note to htrsh v, ilkinhoiu vol v, p. 
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190(^0 in respect of them, he directed his executor^ «J5»I aS 
uvv/ conveniently could be after his decease^ Qilfe-jtjE his^ 

KiBirsT personal estate those three sums, and to Inveat them go- 
t». vernmetit securities for the uses of Sir jS. /CiV will. 

testator then confirmed the settlement, made upon 
his marriage AvithTiis wife Elhabetfi y and ratified and con¬ 
firmed to her all sum and sums of money, given or be¬ 
queathed by relations or friends, which is, are, or shall be^ 
invested in the public funds, or laid out upon any Annuity in 
her own name, or in the name or names of him and his 
wife, or of any person or persons in trust for her. He then 
gave wSeveral messuages in Lojuloii to his wife for life ; and, 

[ 138 ]' if they should fall short of p'»-'^diicing annually 400/., gave a 
direction, expressed in the follow I'^r terms : 

“ That the deficiency, if any, shall In made up to her out 
of the interest, dividends, and produce, of my personal 
“ estate : it being my will and meaning, that my wife shall 
“ always have and be entitled unto an annual income of not 
less than 400/. lor her life, to be issuing and pajablc, a?> 

“ aforesaid.’' 

He further directed, that, if the* rents slioukl exceed 400/., 
his wife should be entitled to the full benefit and income 
thereof. He then niiutc some specific bequests to his wife 
and his two daughters ; and declared, that the provision in 
his marriage settlement and by his will made for his wife 
shall be in lieu, bar, and full recompense and satisfaction^ 
of and for all dower or thirds, free bench, or other custom¬ 
ary estate whatsoever, which his said wife could claim or 
be entitled to out of any part of his freehold, copyhold, or 
customary, estates; and that, unless she shall within three 
months after his decease release to his executors all h€;r 
right of dower and thirds, free bench, and customary es¬ 
tate whatsoever, in his freehold, copyhold, and customary 
estate, all the provision hereby intended for her shall ceasCy 
except the legacj? of 200 guineas. He gave the remainder 
in the freehold part of the messuages she had for life, smd 
all other his freehold, copyhold, and customary, messua]^^: 
lands, &c. not before mentioned and devised, to bJs 
daughters, Christian and Elizabeth^ as tenants in colhmd^ 

' ■; •• in tail, with benefit of survivorship ; and in default of issue 
of both, to his own right heirs. He then gave the lease¬ 
hold part of the pyeniises, given to his wife for life, after 
her decease, lo his two daughtcis, equally, their executors, 
&c. f(;r the remainder of the term he had therein; and, af- 
[ 139 ] ter giving powers of leasing to his wife, and so^ legacies, 
he gave and bequeathed to the same trustees ii^e follow¬ 
ing terms : 

All the rest residue and surplus of my personal estate 
“ after payment of my debts funeral charges the expenses 
of proving this my will the expense of a monument arid 
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^ ^(forcsaid in trust to place p]at and invest the 1806 . 

^ satite itt goyctnment securities or b any of the public Wn> 

fandls in ficir names in trust that they and the survivorai Ki^mt 
and aufvivor of them and the executors and administra* 
tors.of the survivor do and shall out of the interest divi- t3oii»»«ARw» 
dends and produce of my said residuary trust estate pay 
“ to my wife Elizabeth Ktdney yc;j’ \y and every year dur- 
ing her life such an annuarsum of njoney as will in addi- 
tion to the yearly rents and profits ot the said messuages 
&c»in Lawrence Puuli.ieij Hill make up the sum of 
400/. clear of taxes Jkc. such annual sum to he paid to her 
‘‘ during her life quarterly and upon this further trust to 
pay out of tlie interest dividends and produce of my said 
residuary estate yearly such sum or sums of money as 
“they shall think proper,” not exceeding 2(XJ/. fier annirm 
one year with unotlier tor each, lor the maintenance and 
education of his tw'O daughters until the age of 21 ; and 
upon further Inisl to transfer and pay all and every part of 
his “ said residuary estalt,” .subject to his wife’s lile interest 
in that animal payment to make up llu; deficiency before 
mentioned, to his two daiighteis in moieties at the age of 
21 or marriage, if with consent of his wife and trustees, 
with benefit of survivorship in case of the death of either 
under 21, or unmarried ; and, if both die under 21 and un- 
marrild, he directed, that his ‘Said residuary estate,” sub¬ 
ject to such annual payment or allowance as afoicsaid for 
her life to his wife, shall go and be distributed unto and [ 140 j 
among such person and persons who will be then entitled 
to the same, according to the Statute of Distribution of In¬ 
testates’ Estates; and declared, that in the mean lime and 
until the messuages, lands, tenements, and hereditaments, in 
the Counties of Northamfjton^ licdfonL HunWi^'don^ and 
Leicester^ ;uk1 in London^ before nieiitluned and directed to 
be sold, shall be 8(dd, the rents and profi^ of the same es¬ 
tates shall be applied in the first place in discharge of tlie in- 
te|rest due and to grow due upon the respective mougagea 
thereof; and that the overplus of such rents and profits shall 
from time to time be applied for such person and persons, 

8hd such uses, intents, and purposes, as is hereinbefore men¬ 
tioned and directed of and concLrning the interest, divi- 
dends, and produce, of his “ residuary personal estate.” 
fle then appointed the trustees iiurncd in his will to be his 
executors; giving them the usual poweis to change the 
funds; and directing them to reimburse themselves out ol 
his “residuary estate” their costs. 

The dWcee, pronounced by 1-ord Thurloxv in the tw o first 
of these causes, (a) declaring, that the money raised by sale 
•of th6 testator’s real estates, devised in trust to be sold, and 

1 

{^aj the vot h 436^. A'oJ. ii, 267. > 1 
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the rents wicl profits were to bo considered as equitable 
sets, and liable to answer the deficiency of the pcrsoi*^ es¬ 
tate to pay the debts, having been affirmed upon a re^hear- 
ing by Lord A*c>.w/yn, and upon appeal to the House of 
Lords, the causes came on for further directions upon the 
Master’s report; by which it appeared, that there was still a 
deficiency for the debts without applying the estates devi¬ 
sed to the wife and daughters ; and that the testator was at 
his death, besides the estates sold, seised of other freehold 
and copyhold estates. 

The third cause was instituted iipon a supplemental hill 
by the creditor, who was the Plainiifl' in the second cause, 
stating the proceedings in the causes ; and that the tes¬ 
tator was seised of a copyhold not surrendered to 

the use of his willi and that his t, the Defendant 

Christian Kidnty^ upon the death rd hn r ,istci rustoni 
ary heir received the money produredih< s ilc and »iu’ 
rents and profits. 

The supplemental bill further slated, iliai \a the .eltt( 
ment, previous to the marriage of th( testator, dated tii' 
and 28th of yaiy 1768, in considenttu;n of ihe por 

tion of 60CX)/.,and for making:: provision lor fh KiJ- 

ney^ in case she should survive her lue hand, and for tlu. 
sue, and also in conside; ation of such fuilhfM idvancenicnl 
and benefit in money, lands, or othetwise, as might attsc to 
Jhnjamin Ktdneijhy ihc intended marriage, Jkc. cerudn ]>»e' 
mises were settled upon the husband and wife sucirssiv»'ly 
for life, with remainder to the issue ol the marriage, and the 
ultimate remainder to the husband in fee ; and leasehold pr..* 
mises were settled also upon the husband .md wife succes- 
cessively for life, with remainder to the issue , icmaipd^^r to 
such persons as he should by deed or will appoint, and he 
covenanted, that in case by death, or gilt of rc)ati(»Tis cr 
friends, or olheryifisc, the said Elizabeth or lieiijamin Ki * 
rteif in hei right by the mai riage should hat e or become cu 
titled to any further increase or aMjuisition of fortune, e' 
ther in lands, &c. freehold, copyhold, oi leasehold, or u? 
money, estate, or effects, he, his heirs, executors, kc. wouh'» 
Settle such furlbfi acipiisitloii, as t(» one third upon llu 
tuists declared conr«.rniug the Ireehold and Ic.isch.ild pr^ - 
miscs settled , and iliat the othet two thud::, should go lo 
such persons and iisi s, kc. as '.di Kidury should b>’ 
deed or will appoint ; and, for want of appointment, to ills 
bens, c^:ccutors, 

'I’he bill further stated, that Harthohnieiv the 

lathe r of Mrs, K’uhifnj, by his will in 1778, gave o|je thirtl 
part of the surplus ol his personal estate to hb wife : one 
third to his three children equally, and the residue of the 
remahung iliird, after some legacies, ua lo one, third tq hb 
v ife, and two thirds to hb three children equally, 



Uasf.s in (}hancehy. I4j| 

The bill then stated, (hat lirnjamin Kidiirtf not re* 1S06« 
duce into possession any part of the share of Elizabeth Kid^ 

^ nf'y, to which hr was entitled by the settlement; and that Kidsbi- 
the daughter, Christian Kidna/y claims as tenant in tail in 
consequence of the death of her sister the ptemises in Lon^ CpiTbSMinBn 
don^ which were part freehold and part leasehold, subject to 
the estate for life of her mother. The bill prayed an ac* 
count of the money, received by the Defendant Christian 
Kidnetj^ on account of the produce of the sale, and of the 
and profits of the testator Bcnjaintn Kichm/s said 
copyhold estates, to be a]>phcd m aid of the funds for 
payment of the debts; and that Christian kidncff may 
be decreed to acLOunl (oi the same with interest; an ac- 
count for the same jairpose (.f the share of the rcsi- 
of PomeroiCs jHisouiil estau : an account of the 
;f.:ehold and leasehnid estates in li,ndon devised and he- 
caathed l>v th^ u siaior Kiiiunf tcj his wife ior life ; that 
.hosL (States also may he siilyect in aid in the same man- 
•V- jlor that puipose an account of the rents and profits 
e* ,/veiI, and a sale of those estates ; the bill insistinj^;, that 
f’ .tiUor by hivS mairiage seillemenl bteame a purchaser 
' ^vo thud parts of the shaic of his wife in the residue of [ 143 j 
I '.j h:;th<u\ persona) estate , and though t’iie testator did not 
that uuo possession, n became part of his personal 
ale ; and ought to lie applied in aid of the funds for his 
. ;;ts , (hat tin bond creditors having liecn paid to a great 
' u(eni out of the personal estate, which was insii/ficient foi 
the Mmple contract debts, the real estates, devised to the 
I h ttiuLint EiizaWth for life, are liable to refund to the per- 
.s iiiA - state so much as it coutribiUccl to the specialty debts; 

.md (hat the release of dower, thirds, and free bench, exe- 
’lU'd by the Defendant as rctpiired by the will, 

/ M a nullity , as the testator was not at his death seised of 
'« eiuitltd to any freehedd estate, whereerf she was dowable. 

The answer of Christum Kuinri^ stated, that b)’ inden- 
Mircs, dated the 21 st and 22d of i^ovcmbn 1769 , subsequent 
lo the mariiage of the testator, a freehold estate, purchasSed 
by him for was settled to the use of himself for life, 
with remainders to his wile for life, and to the issue of the 
iiiaiiingc, and, in default of issue, according to hi?; ap¬ 
pointment; in default tin* re of, for his heirs. 'J’he Defend¬ 
ant insisted, that these indentures were good against the cre¬ 
ditors ; and the Defendant, as the only surviving iksue, 
claimed under them , and also, as tenant in tail, alter the 
death of her mother the freehold estates, comprised in the 
settlement, and the leasehold estates, in settlement, abso¬ 
lutely ; being the only child, that lived to attain the age of 
21 ; 'and she submitted, whether the said copyhold estates 
AiTrc by the will made liable to the debts. 

[Jfhc'ah&wer of the widow stated, that she* apprehended,, 
that testator at the time of making the purchase, which was 
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1806* the subject of the ae^emtnt after the marriage,iviis a*jpcr- 
WV son of very considerable prupr vt}\ and, * not in aebt^ ep^tept 
Kniiift in his common course of business, as a merchant or tmder. 
By deed poll, dated the 29th of November 178/, she relcas- 
C«vif»ifaxss. executors and trustees all her dofwer, thirds, &c .; 

[ ^ 144 ] by which deed it was declared, that it should not bar or af¬ 
fect the provision or benefit by the settlement or will; or, 
to which she might be entitled out of the personal estate of 
her father l)y his will, or othcnvisc. Sl)c represented, that 
in case her interest in thi fieiholcl and h asohold estate of 
the testator, devised and bc(iueaihcd to her for life, is to be 
impeached, an inquiry ought to l)e made as to her right to 
dower in the freehold estates ; and that slie ought to 
have a compensation out of ihe , roduce ; and she also 
claimed dower out of the freehold estvU*. ', last purchased 
by him- 

Mr, Romilly,^ and Mr. Leach,, for the PhnHtiff'a in the 
tondarid auppkrnental cansea,, the Creditors .—'['he settlement 
of 1709, being made after marriage, and without considera¬ 
tion, is void as against crcditois. The qucbtioii, now to be 
discussed upon the supplemental bill, is, whether the copy- 
hold estate, not being surrendered, passed by the will. In 
favour of creditors tlie want of a surrender may be sup¬ 
plied ; though copyhold estates are not mentioned in the 
will Where a devise is for cieditors, and such general 
words are used, cither by a direction for sale or by way of 
charge, an iruention to devise the copyhold estates as well 
as freehold is presumed ; and tliercfore the want of a sur¬ 
render will be supplied. That is not done in favour of a 
wife or children ; unless there h an express devise for them. 
The distinction, though frequently treated as capricious, 
stands upon extremely good reason ; that in the case of wife 
or children the intention cannot be understood or presumed 
[ 145 ] to devise thtM estates. Where a testator is about to 

satisfy the moral ^ligation to provide for a wife or chil¬ 
dren, it is impossible to say, to what extent he means to do 
so. He makes a provision for them by giving a freehold es¬ 
tate. They are by that disposition provided for ; and it is 
impossible to say, upon what ground he intended to devise 
the copyhold estate, as well as the ficehold. I'hc obliga¬ 
tion is vague, indefinite; and the extent unlimited, But in 
the case of creditors the moral obligation has a certain ex¬ 
tent : viz. to pay all his debts. He says, he iniends to satisfy 
that obligation. I'he precise purpose to pay all his debts is 
apparent: but all bis debts cannot be paid without taking 
the copyhold as well as the frieehold estates', A subsequent 
clause in the wdll show's clearly, that he intended his copy- 
liold estates ; and even conceived, that he had surrendered • 
them. By that clause he gives the remainder in the freehold 
estates, devised to his wife for life, and all other his frec- 
iiold, copyhold, and customary, messuages, and lands, hot 
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before mentioned, and dcvi.^<.(l, to bis4w»ghter,iititaU^Ftth 
rei^ainder ^ himself in fee. There b j^t inaccuracy cer¬ 
tainly in this: the preceding part of the will having dispo* 
• sed of every thing, except what he had before given to his 
wife for life. But he clearly conceived, that his devise ex¬ 
tended to some copyhold estates, and that the devise he had 
made would pass them. 

Bnt, upon authority also, it is settled, that a testator, 
charging his estates with his debts h\ the general descrip¬ 
tion of all his real estate, or, all his messuages, lands, tene¬ 
ments, or hereditaments, shall be held to have intended to 
compri^e copyhold estates ; il his othei estates are not suffi¬ 
cient for the debts ; the case of the creditors being distin¬ 
guished in this respcLt from that of a wife or children j 
where there is no determinate purpose, requiring the Court 
to include the copj hold estate. Thib was decided in Drake 
V. RobiniiQ7i. (a) Ihultveood v. Pope, (/;) Coombs v. Gibson. 
(c) There is one authority, ChalHs v. (Msborn ; [d) which 
does not make the distinction between creditors, and a wife 
or children ; but that case must be considered over-ruled by 
the two subsequent cases in Peat Williams.^ and Byas v, 
Byas; {t) which is an expiess decision against a wife upon 
that diatinctioii; which prevails to a furtlu r extent; as, where 
the copyhold estate descends to an heir, altogether unpro¬ 
vided for: there is no doubt that it would be affected by 
debts; though rcxtainly not for a wife or children. 

A/r, Alvxiinda^ Air, Ifolhst^ and Air, 'rroxver^for Eliza• 
beth Kidneyand Christian Kidneythe xvidow anddauiphter 
of the testator, —I hc intention of the testator is clear, that 
his widow and family shall have this small part of his es¬ 
tates ; and the creditors being, as far as they obtain satisfac¬ 
tion out of his real estate, mere legatccb, cannot dispute any 
devise b} his will, clearly intended l»y the testator. As to 
the equitable assets, the creditors are in the same situation 
as legatees; and the doctrine of election applies to them as 
much as to any other legatees. Therefore they can neither 
aSecI the leasehold or personal estate, nor the real estate by 
the means of marshalling. There is no authoritwupon this 
question ; and upon principle why should they, taking a 
benefit under the will, reject the condition; which is, not 
merely implied, but expressed, in this instance ? Taking 
the benefit of the wife’s dower, can they dispute the parti¬ 
cular provision substituted by the will for that, and at this 
lime pul an end to tiie election, that has been made ? No 
case comes nearer to it than this. Where a devise is made 
fo|: debts and legacies, both apparently put upon the same 
footing, yet it has been said, the debts shall have priority, 
to the extent even of exhausting the whole fund* That 
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|>180Si however proccc^ Upon the supposed iotention lo; a;rj;^ge 
. ' them acceding to their Jkgal order s neither being «?pflcd 

' out of the real c^tate/except through the devise. IChe i®®-* 
tator's object in making this provision for the creditors wa^, - 
.ovKftiuiqsA. widow should take this property, 

, The next consideration is upon that part of the property, 
which is protected by the post-nuptial settlement; the cre¬ 
ditors insisting, that they are entitled to defeat that settle¬ 
ment, if the testator was indebted at the time. Not one 
of these debts was contracted within years of that settle*- 
ment. 'i'here is no foundation for presuming, that at that 
date a single debt existed. A creditor, impeaching a set^ 
tlement upon that ground, must come here, proving, that 
there were debts at that lime : i/:^^#'rwise the bill must be 
dismissed ; for it is not the habit oi iii< Court to direct an 
inquiry, in order to furnish a case for the Plaintiff. He 
must come with a case proved. If any inquiry could be 
directed, it should be, whether any of the debts now exisU 
ing weic due at that time. It is not enough to show, that 
he was a debtor at the time, in trade or in any other way. 
This depends upon the Statute of FJizahcth , (^^) w^ith re¬ 
ference to which the question is precisely the same, wheth¬ 
er the party is in trade, or not: the case of liankiuptcy 
being quite distinct. It is not only necessary to show^, that 
the debts now existing w’ere existing at that time, but the 
L 148 j relief is to be given only to such of the present creditors, 
w'ho were creditors at that time ; and subsequent creditors 
are not let in. There is no fraud upon any other creditors. 
The settlement cannot be held fraudulent against creditors, 
whose debts were not contracted at the time ; unless a very 
particular case is made; as if the settlement was made 
with the oliject of contracting a great debt. In Lush v. 
Wilkinson [a] the inquiry, now pressed, was refused j and 
the bill was dismissed with costs ; leaving the Plaintiffs to 
make a better case^ if they could. 'Fhat case is also an 
pqrtant authority as to the nature of the inquity. Upon 
the other supposition no man could make a voluntary, 3 #* 
tlement ; for mere is no man, who does not owe aometjUng j , 
and therefore, if a single debt is an objection, no voluntary 
settlement could stand. The question is, whether it was a 
lraud/;vand, whether the creditors were disappointed by 
that fraud; Stephen'Olive, [b) In iMontagiie v. Lord 
S(^ujxincli fc) Lord Rosshjn made a declaration as to the 
of this doctrine ; that the deeds of 1783 and 1787, 
w®e void as against the creditors of the late Earl of SancL 
^vtjrh^ who were creditors prior to the dates of. the said 
„^eeds ; xtnd directed an inqiiiry, whether the late Earl of * 

x'a J Stat. 13 c. 5. " ' • ‘ 

CaJ p. 148. .pkie, vol. >. 384, (bj 2 Br<f, C. (?. 90. 

( cj In Chaaeefy, 22d If97. Cited fi*caa the <Iecre<i. 
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Sandwich waji indebted previously ^ . the date of tiboae 
deeda rcaCMectivcIy ; and to what amount. In this case 
youiligcr children w ere the Plaintiffs: not creditors; as in 
Lush V- Wilkinson . which shows the reason of that inquiry. 
If a creditor had been Plaintiff, and had not made out the 
case, the bill would have been dismissed. Upon this head 
therefore this bill must be dismu^td ; or an inquiry must 
be directed as to the debts due ai che date of ihc settle-* 
Htent; and no other creditors are entitled to relief. 

Next, as to the copyhold i statt s, not surrendered to the 
use of the will: the widow is entitled to tree-bench, The 
question, whether the Avant -)f .1 surrender is to be supplied 
against the heir, sugj;;;ests the observation, that the decree, 
that has been made in these causes, is a very extraordinary 
decision ; however considerable the authotity; and, though 
we must give way to the authority, it is not easy to follow 
the reasoning; for it is clear, the testator intended, not, 
that the surplus sViould go as the residue of the personal 
estate; but, that it should go to the persons, to whom that 
is given, and in the same course. As to these copyhold 
estates, the first consideration is, whether he intended to 
pass them : the next, whether tlie w ant of a surrender ought 
to be supplied. In many cases, it is true, a distinction has 
been taken between creditors and a wife and children ; but 
in those cases the consideration was, not a question of in¬ 
tention, but, whctJier the Court would act, or not; as i« 
the instance, where the heir was unprovided for, &c. the 
Court will not interfere, and lend its aid, on account of the 
hardship. But this is a c[uestion of intention; and how can 
there be any difference f)l' intention upon the same words ? 
The only authority, that can be considered a decision, (the 
others being mere likta^) is Drake v. Robmson; which 
seems to have turned upon the words “ real estate.” To 
diat is opposed Challis v. Casborn : {a) an express decision 
upon the point. Jii this conflict of authority resort must 
be had to principle. If tlie court llnds words, showing the 
intention to pass the copyhold estate, the want of a surren¬ 
der must be supplied in favour of creditors against a wife 
Ot children, and even against an heir unprovided fur. (b)^ 
It is purely a question of intiiuion j and then the cases of 
»n*editors, wife, or children, ( annol be distinguished. 

It is perfectly settled, that these general words d<^ not 
fff 'nna Jade impuit lopyhold estate ; but, to pass them, that 
intention must appear fioni circuinsiaiues. rhe state ol 
the fund, and of the fainilt, as a ground of coiistun lion, 
to raise an inference of intention, has been rejected in many 
instances; with the single exception, that the nature of the 
‘>hing is examined ; as, that there is no freehold estate. 

. zve. ck. 4 or. 1 >;</. Oi. m?, 124. 

( b J See Jhlh a. ante, vol v, ^57. 

Vnu. XII IS 


14 » 

S806; 

V. 

CoVftIXAXBK. 


[149] . 


[ *^ 3 : 




WN/ 

Kwm 


V. 


[iSi} 


Cases in diu ncebk. 

Iklt iht Ckmt hATKiSivtt permitted an eafiatninatlpw 
amount of the debts; in ordi.r to ascertaiii, that^&te'll‘ibt 
sufficient to pay them. 

If the surrender is to be supplied, and the copyhold cs* 
tates are not sufficient for the debts, the nckt question is as 
to the rents and profits ; and in no instance of a surrender 
supplied has the account been carried back against the heit f 
which would be the utraosi hardship, rhib iamily has bi^en 
living upon the rents. 1 he Court has never gone beyond 
aiaipiy supplying the siirixndtr. 

Mr Romtilij^ in Rcplif. —I'he doctrine is n< w, that every 
creditor, coming upon a fund, that is not by law liable, is tp 
te considered as a legatee. A «he testator has subject«?d 
to these creditors a fund, not siihjer..^y I. aw, is the Court 
therefore to presume, that what is some t unes called the 
natural and legal fund should not be liable ? I’hc doctrine 
of election has no application to this cas* , As to tlur net- 
tlemenc, it is true, Sttphrns v. and Ia^^U v. Wilkvifion 

establish, that it is not sufficient, that the tcslatfir was in¬ 
debted at the date of the seUlcincnt, unless the debts t Nist- 
ing at that time are still unsatisfied, or tin- man was insol¬ 
vent at tlie time. With reference to that a case ol difficul¬ 
ty might occur; where it could l30 show’u ekMvl> that he 
was indebted at the date of the s ulement, that all those 
debts had been paid; but paid by the monev, boirowed 
from the Plaintiffs, filing tlie bill. In such a case tlio Couit, 
would have great difficulty in deciding that settlement not 
to be a fraud upon those Plaintiffs. Lush v. Wilkinson 
stood before the Court under veiy different circumstances. 
The single object of that l)ill w as to set abide the settle¬ 
ment. The suit had no other pur pose. 'Phe Plaintiff* un¬ 
dertook to show, that the settlement was ftaudulent. In 
this case all the circumstances, as to the settlement, arise 
Vpon the answer Tin* Plaintiff in the creditor’s bill knew 
nothing of it; and had no opportunity of going into the 
€ircumstanee$. 

A$ to the copyhold estate, Drake v. Rohimofiy (a) whkh 
is in a reporter of great authority, has uc\ cr been disputed; 
s^d is subsequent in date to Chalks v. Cashoni, (b) Though' 
there are questioob, that the Couit will n(;t tlocidc upon a 
will by the stale of the property, there is r.o universal rule, 
that the court will noi in any instance asi ei i.iin, what is the 
subject, and whether it will answci the jiuipc^se ; where the 
question is, whether a particular subjul p.'tiscd by a will; 
or, where a particular purpose is stated to be in vit-w ; and 
in Drake v. Robinson an inquiry was directed, whether 
there was sufficient for the debts w'ithout the copyhold, (c) 

I 

Ca^\P. Will. 443. 0> J Pre. Ch. 407. I Ei/. (\!. M. 124. Gilh. 90 . 

Cej jSiidivm r. Jimml, 2 Mro, C. C, W 
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fiumbold {cl) after a device of lA Wiffl 

recital, “ the copyhold pail thcrte- 

of been previously surrendered * to the use of niy Kioitiit 
was held an allegation, that he had surrendered ^ ^ 

thetjo rfl I aiid it was of no consequence that he had som^, j-^T*****!®' 
not surrendered ; for being intended to pass, they would ^ i 
pa$S4 As to the account of the i ais, if the opinion of the 
Coun 19^ that tht* testator intended to devise, from tlic in¬ 
stant of his death the heir is a trustee. («) 


77ic Mastj'r o/f/ie lloi r b.—I'hese causes come before JM. li. 
the Court upon a supplenidual bill, filed by creditors, foT 
the purpose of subjecting to liu ir debts other property of 
the testator, tlKir dcbtiir, than was comprehended in thfc 
original decue. '‘rin* question in the original causes seems 
to have bieu ('<>nliiiL'd eiitiuly to the surplus produce of the 
real estate, sold by the trusteis under the will; and the 
point derided is, dial tliat surplus produce was applicable 
to the pii\ nu nt oi debts, ge nerally : that is, that the real es¬ 
tates Welt to bo consideitd aft devised for the payment of 
debts. I suppose, it >vas dun imagined, that the personal 
estate, and tlu^ produce of die real estate sold, would to¬ 
gether be suiricieni for the debts, it has turned out olher- 
wdsc 5 and the creditor, having found other property, not 
comprehended in that decree, liletl this bill, for the purpose 
of obtaining an application of that property. It consists of 
three descriptions; 1st, the shaic of the residuary estate of 
Mr. Pomeroy : to two-thirds of which the testator became 
entitled by his marriage settlement. As to that there is 
no question. The next description of property is the es¬ 
tate, devised to the wife for life, in order to raise a provi¬ 
sion for her in lieu of dower. To this claim different oh- [ 155 ] 

jections are made on the pait of the widow, First, it is 
said, It is inconsistent with the arrangement, that took place 
in the original causes $ for, if this claim had been then set 
np, the widow would not have elected, as she did elect, to 
take the estate devised in satisfaction of her dower j and 
she had a right to an inquiry, whether she was entitled to 
dower or frot-bench j and, wliat the value of the doWer or 
free-bcnch w as: that upon the supposition, that no such 
claim was to be made, she elected to take under the will, 
and to relinquish hei d*)\ver, according to the condition 
imposed upon her by the testator. The right of the credi¬ 
tors must be now precisely what it was at the death of the 
testator; unless it can be shown, either, that they are bar¬ 
red by something, done in the original causes $ or, that 


< \l) vt»l. i5i, 65. ' fa J See : M. 234. 3 dtk. 124, 
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‘^tuy have ia some way released and 
l'^ ‘ \yy>Ji > Nothing was decided in the 

dairn upon other property of the testator. - Upon' 
ground can the Court say, they are to be contteOted with 
the estate, devised for payment of the debta ; amt are 
to be deprived of their legal remedy against the devised 
estates ? The devisees cannot iiffect any right of the cre¬ 
ditors. Tt is true, the arrajigrment made proceeds upon 
the supposition, that this property may not be called for by 
r the creditors. But the consequence is onl), that the widow 

' t will not be bound lr> any election she then made. The ar¬ 
gument now must be upon the same ground, as if this claim 
had bein then brought forward. She must be let in now 
to any of her legal rights ; and an inquiry, in what estates 
she was entitled to dowci or fice-beiith • her election, as 
being made under a mibtaken iiriprcssion, that the creditors 
were not to make any claim upon those estates, not binding 
her. 

[ 154 ] Another objection, made for the widow, is, that the cre¬ 
ditors take a benefit under the will of the testator by the dc- 
vist foi pii) ment of the debts, generally ; and therefore they 
sh.ill i.ot be permitted to disappoint that part uJ the 'wiU, 
by w hicb a provision is made tor the w idoM : that is, that 
the doUrine of election is to be applied to creditors. It is 
utteil\ inaj)plicable. It never has been vso applied ; and half 
iht d^-crees upon marslialiing assets arc wrong, if there is 
Distinction any giound for that claim. It is true, creditors by simple 
hytnvcn ere- contract cannot have any right, except by marshalling 
KaU^es^^nclcT estate ; unless the testator thinks fit to de- 

f charge of ’Vise it for satisfaction of the debts, generally ; yet they have 
debts Will le- never been held to stand in the same light as legatees, 
^merarcto ^ testator lets in such creditors by a charge, it is 

bepaidin prc- settled, whatever doubt may formerly have been enter- 
feiencf. tained upon it, that creditors under a charge of debts and 
legacies .are to be jMiid iu preference to legatees ; and, though 
Dtwl&es would Statute of Fraudulent Devises would undoubtedly pre-» 
prevent a de- vent a devise for payment of legacies, so as to disapppiot' 
vUe for leg-a- creditors by specialty, it would not prevent a devise fyt 
nrT'udicrof debts, generally ; though the effect would 

creditors by to let in creditors by simple contract, to the pre judice of 
flpociaJty; but ireditors by spec ialty. If there is any foundation for 
u/this doctrine of elect*on, the case never could have happen- 
raHyt dumJdi ' where there was a charge upon any part of the estate 
that imght be for delus ; whcicas the cieditors hy specialty arc permit- 
the oHlc!. ted, and the creditors hy simple contract are b) marshalling 
permitted, to follow the devised estates ; if there are no 

debts creditors by simple contract may by marshalling, follow devised estates j if no 
de«K:endLd csUU\s, or they have been .ipplicd. 

faj See JRnlouf v Jjoi'tt Plymouth^ 2 ^)tk, 104*. iJn^arvi v » 
Dtihy, 1 JUro, C. C. 311. Iluc^hes v. JJo'dcnj 2 Bro. C. (' 



Cases in Chancery. 

deacesaded ; or, if the descended estates haVE been 
appUc4’ • In ibis case the decree is wrong upon this doc- 
trii» ^ for ibe legatees are disappointed by the specialty 
> credit(irs taking the ])ersonal estate. 

It is then stated, that there is at least one part of this 
property^ that cannot be affected , being in settlement. 
With regard to that part, that wa > settled before the mar- 
mgCi the creditors do not attempt to affect that. The other 
part is said to have been settled afur the marriage. With 
respect to that part, thi question is, whether this settlement 
is to be considered frauduli nt against the creditors. It U 
said, as the creditors have not proved, that the testator was 
indebted at the date of the si ttlemeiit, that is not now to be 
made a subject of inquiry. J'he case of Lush v. Wilkin^ 
son^ (a) in support of that proposition, does not re¬ 

semble this case. In that cause the bill was filed for the 
express purpose of affecting the settlement, upon the ground, 
that the settler was insolvent at the time it was made. 
There was no evidence in support of the bill ; and there 
was evidence to the contrary, produced by the widows I’he 
only reason f(jr surprise therefore is, that Lord Alvanle^j 
did not absolutely dismiss the bill, instead of giving liber¬ 
ty to file another. But in this instance the creditor, not 
apprised ot the settlement, filed the bill, to affect all the de¬ 
visees ; and this settlement came out in the answer , which 
led to inquiry- Tliough there has been much controversy, 
and a variety of decision, upon the question, whether such 
a settlement is fraudulent as to any creditors, except such as 
were creditors at the time, I am disposed to follow the latest 
decision, that of Montacftic J.ord Sandwich; whicli is, 
that the settlement is fraudulent only as against such credi¬ 
tors as were creditors at the time, (a) 

The next claim is that of the ropyhold estates, not sur¬ 
rendered to the use of the will. It is contended, that 
though the copyholds are not surrendered to the use of the 
will, the want of a surrender is ni be supplied in the case of 
creditors j provided there are general words, sufficient to 
extend to copyhold estate. The words of this will are suf¬ 
ficiently general to comprehend all the real estate: “ mes- 
“ suagcp, lands, tenements, and hereditaments.” It is con¬ 
tended by the Plaintiff in the supplemental bill, that the 
case of creditors is distinct from that of a widow, nr young¬ 
er children ; that though in favour of a widow or young¬ 
er children, the Court will not supply tlie want of a surren¬ 
der, unless copyhold estate is expressly mentioned, it is 

fa) Jlnte^ vol. v. 381. 

f a) p. 156. Tlioiig^lilhc settlemmt ran be uffeclocl as fraudulent only 
• IS u^Ainst creditors at the tune it is the ^^onsetpienec if it can he 

so alierted, is, that iho subject is thrown into as^tts; and all siihsecpienl 
i'reditoi’^^ arc let in. This was clearly liL'hl by J.ord Uosiffi/ii in Jfoutatrim 
V. Ijoni iSnndivich, \anie^ vol. v. p, 38(5, no/r.f ‘>‘"0 also 11 alkt.^ v, 
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ISO)* oth«rwt«t in the case of creditors.]^ tlidit tllE im 

i#vw been settled by different decisioos | d^CRlfl^ In 
iLnvttt V. Castorn (h) The Lord Chanctlhr tbou|^t| meiHow^i^d 
never gone so far as was then required^ to. Md, tbaf' 
JavssxdUEss. question, whether the want of a siureikli^ conld be 
supplied, depended upon the point, whether the estate was 
wanted for debts, yet in Drake v. jRobinson (c) Lord ilfee- 
clesjieid expressly decided, that, if it is wanted for debtt, 
and there is a general devise of lands for payment of tfobtt, 
[ t ST ] the devisor shall be intended to mean to includ)* hia copy- 
hold estates. In Hadenvoodv Pope (ci) Lord re¬ 

cognizes that doctrine; and the case of Mallabar v, 
bar^(b) also decided by Lord ialbot^ seems to have pro¬ 
ceeded upon it j whether in thai rase the question WfilS 
mad(', where the unsurrenderrd copyhoL’s were wanted for 
debts, or not; and the fact, that they were not wanted, be¬ 
ing admitted, the original bill was upon that ground dis¬ 
missed. I’hat carries with it an implication, that if they hdid 
been wanted for debts, they must have been applied. There 
is also a case, Lmdopp v. Eborall^ (^c) in tvhich J*ord Thuf* 
loll) appears to lake it for granted, that this is the establish^ 
ed doctiine. It must now' therefore be coiisideii d as settled, 
that, if it is necessary for debts, the want of a surrender Is 
to be supplied ; though copyhold estates arc not expressly 
incntitmed. 

But this question does not rest entirely upon that gene¬ 
ral doctrine : lor there is in this case particular evidence of 
the testator's intention to pass his copyhold estates; for af¬ 
ter the general description of all his messuages, lands, tene¬ 
ments, and hereditaments, except the estates, afterwards 
given to his wife, he makes a disposition of all other his 
freehold, copyhold, and customary, messuages, lands, Ss^r. 

It is true, that is a disposition, which cannot have any 
opemtion. The testator having already disposed of all his 
lands, there could not be any other lands, undisposed 0f f 
as he had no copyhold estate in London^ upon which thst 
disposition could operate. But it shows his appreh#OSfO^,''^ 
that copyhold, as well as freehold, estates, were the suhjiitfV 
of his devise. He understood himself to have been already, 
f 1^5 ] disposing of C(»p} hold estate. 'I’lureltirc, il lu cessary, his 
intention to dispose of copyhold estate might l^e resorted 
to, and would be sur.i.iently apparent. But for the reasons 
I have given it is not necessary. 

A question is then made by the customary luir, whether 
sl’c is to account for the rents and profits. It is saiii, the 
Court only supplies the want of a surrender, without tlirecN 
ing an account. Upon principle that cannot be so; for from ‘ 

( b) r^e. Vh 407. 1 Eg. (\t. M 124.^ (k^L 96, {cj 1 !f d 44 
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copyhold c.state» are held to pass, th^ cua- 
u a mere trustee from the be ginning for the 
pefsroj^.M^hQttt the copyhold estates are givjt n. The Court 
'mu3t''^j|teraf6re decree, that the whole estate belongs to 
to whom it is given , except ‘,0 far as by it3 
pajrticttMilf rules it refuses to c.iirry tl^c account back faither 
thun a given period ; though the light to the estate is per- 
iWtiy dear. ( 12 ^ In Cook v. Aruha-n (/;) an account was 
decreed only from the date of the bill; upon the ground, 
that the younger sun was guilty of grt.it lachts in not hav¬ 
ing asserted his claim for 14 years, ilut it is difficult to ap- 
that doctrine to the case of tudiun^s; who have no 
specific right or interest in the estan ; but have only a light 
to have their debts paid, ami the estate applied, so far as is 
necessary for that purpose. 'I'hi-se (retliiois might not 
know, until the account was taken, that it was iiecessary to 
make any claim to these copyhold estates ; and it was un¬ 
certain whethet, evtii allowing them to pa^'S, the) were to 
be applied, until the fieehold estates slioiild have betn ex¬ 
hausted. Laches^ therefure, is not to be imputed to them, 
as to a specifu devisee, in not having sooner visscrtcd their 
claim, rhe claim is made, wluntlie) find it necessary for 
the satisfaction of their demand to make that claim. As to 
the oljjection, that this Ava.s the case of an infant during a 
considerable part of the time, that makes no diffirence; 
where the devise is of an estati* to be sold for paxment rd 
debts. In that case an infant is as an adult. In this instance, 
by construction the cop\hold estates aie devised. Thr) 
did not descend upon the infant; suppo^iing it true, as I do 
not conceive it is, that the rents of an estate, descendrd up¬ 
on an infant, could not be ajiplied. 

These arc all the questions in this case j and, tlicse points 
being disposed of, the directions to be given are much ol 
coui'se. 

^ r^J As to llic limitation of ount-., see ilic relcrenros, antf'. vnl m 
SA ODte f a Pfitiioard V. i*i cm'( rtiiU\ \ol \>i 
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February ^20. HARDING V, HARDING* 

Order to THE object of this bill was to obtain the sale 6f aw cs- 
i/f ^ distribution of the money according to the rights 

3Jnts!^ou/of"' parties. A motion was made, that the iiinawers of 

the jiln^ic- two of the Defendants, who weie out of the jurisdiction, 
tk)n, without should be taken w'ithout oath, and put in without signature, 
ftaturc” (iT affidavit by their father, that he has authority to 

act for his sons. 

'F/ir Solicitor -(jnicral^ in sufiport of the Motion^ cited the ^ 
late cases of Sir Jivrnij ihoillv^"* (a) and Baykij v. Dc Wal* 
kiers, (b) 

[ 160 J T/ie Lord Cttanc uj.or, observing, that the object was 
reasonable, and the cases cited precisely in point, made thr 
order. 

(a) vol \\. 28S f h ') vol x 441 

5(1) jOimmidj Adt)\ \ Maqct H at, 2 Jfihns, Cha. ttep. 240 ( 
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46 Geo. :J. 1806, 


iilDDULPH BIDDULPH. (J) »wwi. 

' ^ IB. 

JOHN IVUNNAT hy\\\^ will and codicil, dated in Mcmey»uii» 
\72*i and XT',35, alter devising all Ins real estate to 
and Francis WMiilpfij and their hciis, to the use of several 
persons, and fheir issue in.ilc in stiict st^Ulcmcnt, with the aidev^iuii^ai 
ultimate remainder in fuc to Mu had Biddnlph.^ gave all his * 

jewels, furniture, plate, pictures, goods, and other effects, 
therein mentioned, to Rcbcrt and Franas Btddulph^mAlixt of^perw 
executors of the survivor , upon tiust as to the plate, fumi^BOii, eatitted . 
ture, and other the personal estate therein mentianed^ to 
pehtiit the respective persons named, and their issue 
to whom he had devised his real estate, to have the use of 
the said jewels, plate, furniture, and other personal estate, 
before mentioned, during the respective limes, and accord- 
ing to the interests they shouhl have in the real estate; and, «rord money ^ 
after some legacies, he gave and bequeathed tlie rest, resi-being 
due, and remaindered all and ev<‘r\ his goods and ^-huttcls, 
and ready money, stock in the public funds, and govern¬ 
ment secittiiiqs, and all other his estate of what nature or [ 1^2 ] 
kind soever not before given or bequeathed, his just debts 


Von. XIE 


fri) Cited 3 AVhoaton, 570 { 
J4 
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' 1S0$* |»d fuuerti} charges being first thereout paid and defrayed, 

V/y^ to Robert and Francis Etddulph^ and the survivor^ Jai’i exe- 
BiDQeW cutor, &c. upon trust, with the approbation of bis ea.cdutor 
V. to lay out the same in the purchase of freehold lands of in-.. 
Bioaux.EH. jieritancc for the maintenance of his mansion-house at Esh¬ 
er ; and to settle and assure the same to and fqr the several 
purposes, and to the use of the respective persons, to whom 
ins real estate was limited and directed, and according to 
the several and respective interests, that the said persons 
respective!) had by his will in the said real estates, and sub¬ 
ject to the several Annuities by his will granted, and in 
such manner as his freehold estate was thereinbefore set¬ 
tled ; and until a purchase could be made, that ihc interest, 
increase or produce, ol the rcsid ’*' ol his personal estate 
should be paid to the several persons ifsp(ctively, as the 
rents and profits of his real estate by his wdl were directed 
to be paid. 

The testator died in 17.36. None* of the tenants for lilt 
had any issue male, who lived to take the real estates. Ca- 
thenne Tomkyns^ the surviving tenant fiir life, died m 1781 
3[{cliael Bkhkilpk bv his will, dated m 17U), and duU exe¬ 
cuted to pass real estate, declared, that a*' to the reversion¬ 
ary interest which he had in the estate of 
he made no disposilion j being desirous, in cas( the contin¬ 
gencies happen, ujion which the same is limited to him and 
his heirs, that the same may descend to his lieir.it hnv. lit 
died in 1759 w'ithoiit issue, leaving his elde.st brother A?'>- 
bert Bidduiph^ bis heir at law. 

Robert B'lddulph died in 177ii, leaving three sons: Mk 
[ 163 j chael^ Fnmcis, Robett BuUulph by his -vvill, 

dated the 27th of January 1758, duly e\t.<.uted to pass 
freehold estate, devised and bequeathed, as folioW's : 

*'‘1 Robert BidJtdph do by this my will give to my son 
** jFtichael Biddulph^ all my lands purchased of the late Mi\ 

“ &7\‘.: ‘‘ all my money, securities for money, and ar- 

“ rears of rent, to m) son Francis Biddulph to pay my debts, 

“ funeral expenses, and legacies; and do make him my sole 
“executor and icsiduary legatee; and for the money and 
“lands, which Mrs. Catherine Tornkym has the profits 
“ during her life, that 1 give to my son Francis Biddulph^ 
“paying to my son Mk had Biddulph onc-third of the value 
“ of it, if living at Iv-r death : if not, to his younger chil- 
“ dren.” 

In 1764 the testator Toiunay\' plate and other articles 
of personal estate, at Fshrr^ given bv his will as heir-looms, 
were sold ; and the produce was laid out in B20h t2s, 6(i. 

3 per cent. Annuities in trust for the persons entitled the • 
real estate. The residue of the personal estate of Tournay 
was laid out in 3148/. 06-. id. in the name of MBchad Bid 
dulph ; who died in 1750. . , 



Casks in Chancery. 

‘ The bill vra« filed by one of the next of kin ot 

being the only child of his deceased brother jSfn/o^ 
min^ Michael^ the eldest brother, heir at law, alid 

oth^ neitof kin, of FrcTicis Siddulph; praying a declara* 
tion^’tbat the 3l4d/. O. Irf. South Sea Annuities passed by 
the will of Robert Biddulph as money, and not as real c«-^ 
tatc j and that Frajuis Biddulph \?as at his death entitled 
to two third parts; and was trustee of the remaining third 
for his brother Michael, and that a transfer may be made 
accordingly. 

Ihe Defendant, the heir at law, submitted, that the right 
of Robert Biddulph to the SoxiflPStui Annuuies subsisted in 
him as real estate ; and passed under h»s will to his sons 
Francis and Michael as real estate ; and at the death of 
Francis the two parts which belonged to him, tvere of the 
nature of real estate, and as sueli descended to his brother 
and heir MichaeL 

Mr. 11 artfor the Pla}nOJf\ and The Sdicitor-General^ 
fir a Defendant m ttie same Interest.^ contended, upon the 
rjuestion, whether this fund was taken as real or personal 
ebtale, that the intention of the testator Rohett Biddulph 
was to pass it as luoncv ; treating u as money ; and treating 
as land the property existing in tliat shape. They observ¬ 
ed, that the rule, in Rose v. Bartkt^ (a) though it had been 
a little shaken, was icstored to its original strictness, in the 
late case of Thompson v. haxvleij ; (/») and according to that 
lule, as there was property actually answering the descrip¬ 
tion of land, that only could pass to Fn/ncis Biddulph as 
real estate ; and the rest must pass to him as personal pro* 
periy. There is no equity between representatives to 
change the nature of the fund. The court will treat it, as 
they find it left by the owner. 

Mr. Rtclujrds.,and Mr. Wyait^^fir the Defendanty the Heify 
contended, that this property, originally personal, being di¬ 
rected to be laid out in land, given by the same words to the 
same persons, and charged in the same manner as the real 
estate, must be considered as land ; until an alteration by a 
entitled can be shown by a direct act of severance 
from the real uses, or presumed. The word moneyitt 
the will of Robert Biddulph^ is satisfied by the other fund 
of stock. 
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77/t'M asu-’u ^ ///e Rolls. —In this case Robert Bid" [165"] 
didpli >vas the absolute owner of the fund ; whether it was 
taken as money, or as land. He might h.ivc disposed of it, 
as either money, or land: but in the absence ol all intention 
on liis part it is to be taken as that, which this Court consi- 

CaJ Cro. Ch. 993. 

. i b)% Jios. & Pul 303. ante, voL v. 476. Jlv. Ua, anU^ voL 
vi. 6J3. 
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fknf^ itf wkh the character this Court impresses U]^, it 
' The question is, whether fiom the passage in this ^ilLihc 

intention to give this fund as money ts to.t^ iitiplt^i^for 
no act is pretended. If he had died inteatata^ this fond 
^ould have gone to hb heir j and the <^er l^d Wmdd 
^ have gone to bis persoiml representative. The'btter^ was 

originally given as specific article.^, heir looms» but 
stant there was a tenant in fee or in tail of the estate^ 
came the absolute owner of these chattels, and, b^g sold, 
and the money laid out in stock, the word “ mcMttey^^ was 
properly applicable to them. There is a marked distinotioQ 
therefore between the twet funds. One would have gone 
to the heir ; the other to the personal representative. The 
will of /iu/ciu//)h dispose'? ui i^nns applicable to both; 

having the words “ money «uid lands.’’ I'he will does not 
indicate any clear intention in the testator to treat that as 
money, which according to the construction of this Court, 
was to he considered as land. There might be some ques' 
tion,if there was nothing to answer the wcjrd money” ex¬ 
cept this fund. The argument upon the case of Rose v. 

(fl) and others, that have been relerred to, would 
then apply. The Court must, if theie is nothing else to 
pass by that denomination, suppose that iinid to lie iiiiend- 
' ed ; but will not apply the word improperly, if thne is uxw 
( 166 } subject, to which it can properly apply. In that ca^e it i i 
not to be used in any other sense than that, in whr h tin.. 
Court uses it. Something is necessary to show, that the 
party himself considered that, which this Court calls Jurai, 
as being money. In this instance there is an ub'?uiute 
absence of intention; as there arc funds which 
either,description; and, being indifferent, the C-nni of 
necessity follows its own construction; the testator havlur 
given no indication that he meant to use tlic word othc: 
wise than in its vulgar sense. (a) 

C^) ^ 3 , 

(^V P. "*^1^ decision follows Lordopiniof^, vol, vi.i 
in WhMak v. / in opposllkien to that of Loi^t in 

Wmlktf V. Bsntu, ante, voi. that tibere is tu> equity between re- 

niesentativeg to cliauge the nature of the propei-ty; but it must as it, 
l^ppcns to be found. iLorcl T'Jihn holding} thal, to remove the irnprcs' 
siOn of real the money must come to the possf ssion of the party, 
from whom the representatives claim : or, if it is in t!ir. Innds of -k third 
person, some act must be do e, denoting a chaugL ot i\itcinion. 
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'• mm?.' 

the decree in thU caififle, directing inqniriee W Order 
hi and accounts to be taken, with the usual 

parties shall be examined upon oad»,the D*«fe”dent 
exhibited interrogatories for the examination of the Plain<> de^&e^ffee/ 
tifl, eetasums of money * alleged to have been advanced by tiooin Ado*') 
him upon her account. The interrogatories were settled 
by the Master ; and an examination was put in; with which 
the Master was satisfied. An order was then obtained ; whediorl^il#' 
r^friring the examination back to the Master, to look into *^?*^*^*'^^.* 
it; and see, whether it was sufficient; an<l the Master under 
that rder reporting, that it was sufficient, an exception was 
tik< :* : stating generally, that the Master hud reported the srdtwfiiSirf'"- 
filiation to be sufficient; whereas he ought to have 

it insufficient. The exception coming on for argu* exammadon 
Tn>'ut, an objection was taken for the Plaintiff, that such an 8«ft<sient- 
fj 'ilion \va3 irregular. 

'* Ue MoUntor-General^ and Mr, Hart^for the 
Uu} exception riots not state in what respect the examina- $ufBdent,ta 
'i**n is insufficient; which one of these interrogatories,*‘®K*ilw'J but 
/ 'Th, ih(H!gh only four in number, are very couiai«d|^ii 

' v' o; r d i hrn fore, if regular, the mode of bringing the sub* therefore, 
i 'f i lx thi' Court makes it impossible for the Plaintiff being oY«^ 
tu in what respect the examination is insufficient. In jj^*®*®* 

ilu ni'.auni t of an answer particular exceptions arc taken j 
poin.il;, out the particular interrogatories, which, it is coi)-*girea. 


Old, .uc not answered. 

But 'Ut whole proceeding is irregular, and not warranted 
b) lice. There is no instance of an exception to a 
;x.) fu this t.ainrc, l*he Master has settled, what the iij* 
i u' «: aiion shall be; to what points he wishes to have th^ 
ex.' ’.iiiation of the party; and he is satisfied; whichi® the 
‘ t of the decree. How can the Court review stidi 
proceeding ? If there can be an appeal IVam the Maateifkv, 
decision, which is very difficult to conceive, it tnwst he 
»ome special application, that the Master may require'0!®^ f 
further examination. Upon an exception in this way the 
Court cannot possibly know, upon what the Master has pro¬ 
ceeded. Such a preceding as this is the source of infinite 
delay and inconvenience. The effect is a new bill, in the 
shape of interrogatories, for a new discovery of every trans¬ 
action ; after all the usual process has been exhausted. 

Mr, Foflhlaiiimie\ Mr,, '^Thomson,, and Mr. W. A^ar^ m 
'support of the ixeeption.'^The Master’s report is m V^sry 
fcw instances conclusive. The object of this direction^ iu . 
every, decree for an account, for the examination of the pai^' ’ 
'ties, is to prevent another suit: the parties having leave^ to 
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do that 1^ interrogatones, which must adierwii^|tf4|oR6 
by suit 1 he examination of the party is m of 

extreme importance, and what other eoune la tfae^ef pro¬ 
ceeding by way of apneal fr6m the 
This point IS expressly decided by Lord TkutMWf upon ton* 
sultaticm with Sir Thomas Sewell Master of tW ftoQs, in 
Stanyford v Tudor, (a) and there is a late instance of such 
an exception in the case of Lucas v "Temple In that case 
the Defendant Phtltps had put m an examinadbUji which 
was reported insufficient He was committed for a con^ 
tempt in not putting in his examination , and, being ill con^ 
tempt, and foi the purpose of clearing his contempt, he put 
in an examination, which Wa^ considered sufficient, and 
upon that the exception, m these gc ru ral terms, was taken 
and allowed 1 he Court of Lxt hequer u* the common case 
of an examination put in by the Dt fendant to interrogato¬ 
ries, if the Plaintiff is dissatisfied, look into the point, whe¬ 
ther the examination is sufficient or not, upon exception. 

Upon the other objection, it ma) be convenient to point 
out the specific Intel rogatories. but that is not the practice 
In the case of an answer, reported insufficient in particular 
instances, it is not necessary to specify all So upon a re¬ 
ference for scandal or impertinence the exception is gene¬ 
ral : Mackwof th v. Briggs {a) 

The Sohutot^Gineialy m Peply ^"Ihtxe is no objection 
from the want of an appeal from the Master^s judgment, 
for in the several instances of reports, to which exceptions 
c^not be taken, the judgment off the Court may certainly 
be obtained upon them in some other way ; by motion or 
^tttion , (i) bringing the particular points, upon which the 
Mastcr^s judgment is complained of, specifically before the 
Court The question upon such an application is, not only, 
whether the interrogatory is sufficiently answered, but also, 
whether it is material or not The pneseot practice is in 
opposition to the case in Atkym* Upon exceptions to an 
answer the Plaintiff mu^t point out the particulars, in which 
the answer is insufficient, is then consideredt^ IjairiOg 
waiv^ every other objeethjmpf insufficiency. 
this point IS decided, another exception may be taken in too 
the same general way, and the subject ma> be brought re¬ 
peatedly before the Court: a most con\niient mstiument of 
deb) t 

Mr, JRithards (being applied to by llir Masifr oJ the 
Rolls) said, his impression was, that this is the propel 
mode of bringing the point before the Court. ^ 

;t> 

CaJ%I>t£lc m t, t 

J p 169 U Mk 181 ("hJ Lucas v Tahiple^ qMls yoI, IX 2^ t 
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Master of the Rolls. —The case of ^ 

tui^ JaAtant^ of an exception of this sort. AaHo ai* 
dertf;||foj|i^i^ce of this description^ they arc, whether VefJT . 

the established practice j there are u?N*' ' 

instipec^ bf referring examinatttanas to the Master, to }<|w ^^*J*^* 
int^'£Mi:m; and see whether they are sufficient* That, I ' 
ihinlc, must be for the purpose of bringing the question ba*» 

Fdrfe the Court; and in the case of hccas v. Temple^ Lord 
^06miiet/ allowed an exception as general as this; and made 
referring it back to the Master to review his re- 
. ; and that the Plaintiff and his wife should be at Uber^ 

to exhibit further interrogatories for the examination of Phi* 

Rpsi and that Philips also should be at liberty to exhibit in¬ 
terrogatories to examine any of the parties. I'his decides 
'die question in point of authority. It would not become me 
upon any supposed inconvenience, to depart from a practice 
established by some of the most able of my predecessors. 

That this practice of excepting to reports with regard to the 
sufficiency or insufficiency of examinations, and excepting 
in these very general terms, may be attended with consi* 
derable inconvenience, is obvious. All the observation I 
shall found upon that at present is, that the Court ought to 
look at the examination, brought before it in that way ; to 
sec, whether there is a substantial defect: not with a critical 
eye; holding insufficient every examination, that is not 
framed with the strict accuracy of special pleading. The 
more convenient mode would be that, which Lord Thurhtv 
mentions, with reference to an exception lor costs, (a) An 
exception to the report does not lie for an improper allow- [ ijri ] 
^nec for costs. However the Master might perhaps in a 
particular instance deviate so far from the established rultfai 
44 to costs, that it would be hard to exclude the party from 
bringing it before the Court; and Lord Thurlaw saidt tilt 
.propei* course is a petition, pointing out the particular griev- 
■ imce, and praying leave to except. In that mode the Cotin 
^ouM exercise its judgment; and, if leave was granted^it 
'^^Id have the effect of confining the exception., to theppr- 
But in this genera] mode I must dteidit 
the Master generally, without the possB>ility 
should know, what is the giound. It may g6 back to hHtt' 
to re-examine the party ; and again there may be an excep¬ 
tion to the examination, afpnsufficient ; and it would he dif¬ 
ficult to say, at what period it is possible to bring the matter 
to such a distinct understanding between the Court and the 
Master, that it will be possible to understand the precise 
ground^ or;.|he. d^tihet variance. 

But, as this'i^ in practice permitted, all I have to conai- 
dev isi whether there is any substantial defect. ^ If any reli- 

Cd) Pitt V. Mactfreth, S JBro^ 'C, C. 321 See lucas v. 



Iflfl 



rimom* 

iVUiteoi. 

< , 


[ m j 


[ ir3] 


Oasiss Chanckry, 

%-tniCe U to be placed upon the case of Stan\jford^t^ 
this is the only o|)portunity the Court has of cousideriftgthe 
niatenality. If that be so, that the materiality ou^bt to be 
taken into consideration, there ts another inconvemence, 
which the practice necessarily opens j that you muiit to a 
considerable degree hear the cause: at least I must hear the 
decree j which it is difficult to do without hearing the sub¬ 
ject, to which it referred. 

The first of these interrogatories is substantially answer¬ 
ed, in the only way in which a party in the situation of this 
Plaintiff could be expected to answer. The objection is, 
that she does not distinctly say what part of a journey was 
defrayed at their joint expense. T’hat is rather a question 
ns to a conclusion of law ; for she slates, that no arrangement 
took place upon it. Then she can oni)- ''tate the fact; and 
she says the expense was defrayed by each advancing mo¬ 
ney, a^ they had it. It is for the Master to say, whether 
that is at their joint expense. What more can she state 
than the fact ? It is not for her to say it was at their joint 
expense, 'fhat therefore is sufficiently answered. As to the 
second interrogator}, I do not see what hearing the ques¬ 
tion lias upon the account ; which was referred to the Mas* 
ter. rhe decree has already decided, what deeds and ac¬ 
counts ought to be set aside, and upon what grounds. The 
subject of this question might be fit for The Lord Chance!- 
lor*9 consideration ; when considering, whether a deed un¬ 
der such circumstances should be set aside; but the Master 
could not derive any assistance from it. Then there is no 
substantial defect in the answer of the Plaintiff, that she ne¬ 
ver heard or was informed of any such opinions being ta* 
ken, aqd does not believe she ever saw any such. Upon 
the third interrogatory the objection i.s, that the Plaintifi 
docs not state what admissions .she made, except such as 
she might have made at the time, and by the signing the 
several deeds, &c. The decree has^determined that all her 
admissions, in the most formal manner, by deieda, 

and settling accounts, are to go for nothing. Then .eah it' 
bt material, what parol admissions she made at 
moment, and accompanying the written admissions?' Th©’ 
Master could not pay attention to them. The fourth inter- 
rogatorjs going to the payment, is material and relevant, 
But, upon the whole Miswcr taMln together, it appears im¬ 
possible to get from her, by any number of examinations, 
more than a mere verbal variation from her former an¬ 
swer ; us she cannot give any better account thant sh^ ha?- 
given ; for she says, she knows nothing her^ellVhttt;from 
certain accounts kept she took upon her tomakcout aiiche-* 
dole ; but Could not from any knowledge of her oivn state 


> 



GA&BS IK CKAHGEfiy. 1)9 

My we advance made to her; aod^ a& to the ifcH» 

caiU)^ t;a4^ beat of her remembrance, informatt<m, or Ugh 
lief*|tmr»i>vrbedier the sums stated by the Defendant, were 
advi|ttoed|Or not, save as in the schedule set forth; and that 
IS not her own knowledge, but from certain accounti. 

The eaAy effect of sending tlua back could be, to get thO 
Ftatndff to vary a little the phrase of her answer ; but, an* 

Im the answer is false, it is impossible for the Defendant 
to obtain any further information, or admission, by sending 
it back. My opinion is therefore, that this examination is 
substantially sufficient. 

« 

The exceptions therefore were over-ruled. 

For the Plaintiff an application was made for costs be* 

5*onjd the deposit, upon the discretion of the Court, under 
the general rule (a) established by Lord Rosdyn and Lord 
Moanley. 

Pot the Dejcndant it was insisted, that the tulc applied 
to a re-hearing of exceptions, 

I he Masier of the Rolis said, that, if ever costs be¬ 
yond the deposit are given, this is a case that culls for them; 
as the practice ot taking exceptions to these reports is moat 
inconvenient, and to be discouraged: if, therefore, it hua 
been done, it should be done in this instance. 

The Pejftster producing two late instances, in which upon [ 1^4 } 
exceptions disallowed costs beyond the deposit Were given^ 
the ordei was made accordingly. 

C r 345 
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JAIMES HIND by his will bequeathed to Poltyi 
all the remainder and residue of all his estate wheresoever 
and whatsoever, and of what nature and kind soever, for 
the term ot her natural HU; and at her decease bequeath-bSU by Uerwi^ 
rd all the residue, in the same terms, to ■(* 

Keightley and two other persons for the term of thtir.na- 
tUTid livesfi iti equal shares; and at the decease of either of ^ 
ta> belbquSil^^it'ided’ between all their children. (evenuansty 
'*'IMs residuarJ^tisti^ft'^qnsMted, besides some real estate, 
of leasehold hrmse^^f rOOOi,. 2000/., and 1225/., stoek. 

£Hva6tfh KeigmU^’ifakrtlci Wdolkiidii and they contract.idteb until the- 
fed W BC& her reversboary interest ip those three funds of^j[e« »(»-.• 
ycrt..Xir. / IS ««maed., 
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4 180/, to the Defendant; who object^eji to eom-' 

licte the purchase wh^ut the consent of thfc ex¬ 
pressed hi Court, upoh which the bill was fikd for lli^pe• 
cilic performance. The bill* as originally fifoinedy esetend'. 
c4 also to the interest in the produce of the hoMsek* Ithen 
they should be sold: but in the interval betweeit the hear¬ 
ing of the cause and the iudgraeiU the bifi was amended 
by striking out all the Plaintiffs, except WooUemO^ and hia 
wife ; and jll that was stated and prayed as to the houses 
and real property ; confining the suit to the stock. 


[175] TAf* M vsTi n <?/ Me* Rot T s expressed doubt, whether (({lis 
was a proper case for taking the consent. 

Mr. Heald^for the Platnttff,^ iu l^eyvittv. Croyvekeir(a) 
a decree was made by Lord Alvanky uri I'^r similar circum¬ 
stances upon the same will. That deciee slates, that Maty 
Ilavitt^ the Plaintiff, being present in Court, and being ex^ 
atnincd, and desiring that the contract shall be carried into 
execution, it was decreed accordinglj These Plaintiffs 
desire the same decree. 

Anothei case, Gregg y. Crorvehtr^ had an ingredient that 
does not occur in this instance, 'fhe children, only a son 
and a daughter, were entitled to a reversionar}, contingent, 
interest in the property, depending upon the life of the 
widow. The son, going abroad in the army, agreed to re¬ 
lease his interest to his sister *and her husband, upon re¬ 
ceiving the absolute interest in 1700/. The share, remain¬ 
ing lo the daughter, was 3700/.; and she and her husband 
in 1800 contracted for the sale to Crorveher of 1700/., park 
of that fund, subject to the life estate of her mother under 
the will. So far that case resembles this. But it appeals 
in the decree, that between the purchase in 1800, and the 
decree in 1801, the husband and wife made a settlement 
upon her of the remaining part of the fund of 3700/. Then 
they came to the Court, praying a specific performance of 
the agreement j and, that the 1700/. might be assigned to 
Crowchei , subject to the life estate. The decree directs a 
specific performance : the PlaincUf, the wife, being poMnft:^ 
in Court, and examined, and consenting and desiring, that 
V 1700/. 3 per cent, consolidated Bank Annuities, to which 

she is absolutely entitled upon the death of her mother, 
may be pci formed. 0 

In that case The Master of the Rolh thought the bar¬ 
gain not very beneficial for the w'lfe. The subject was all 
her ptoperty ; and T/ic Mmer of the Rolls took considera¬ 
ble pains to inform her as to the act‘alie was doing i bUt* as 
she persisted, the detree wa^ matte; The former csfsc U a 
precise authority for the decree imw prayed. 



Cases in Cuancbkv, 

TSi? AST EM of the HottSo^lt is directly in pollelii' 
you find atty odier case m tte books ? 

, Plaintf^s ,—There is no other precedent in point* 

But IjQ modern cases upon this doctrine, LiJ^e s^Bcrenford^ 

{a) and Franco v. Franco^ (b) there is nothing against this 
mode of proceeding. A purchase of this nature does not bind 
th^ wifC) unless she comes into Court i and consents $ as, 
if the subject is real estate, her consent is taken by fine. If 
this mode cannot be pursued, she might at a future period 
set aside the contract. The interest of the Plaintiffs is in 
this instance merely contingent; and the bargain beneficial 
for them. I'he wife cannot prevent the sale by her hus- 
.band; but she has an interest to enable liim to get as much 
as he can. Her consent will enable him to get more. * 

The Master of the Rolls.— In the first of the two 
cases before Lord Alvunlvij^ is there any provision as to the 
price ? 

For the Plnintijs .—There is no such provision. It does 
not appear, whether it was to Ije paid into Court. The in¬ 
ference is, that the husband is to have it absolutely. But 
the decree does not express to whom the nmney was to be 
paid. The fact is, that it was paid to the husband. 

Mr. Richards {Amicus Curue) said, there never was an 
instance of such a decree ; directing a transfer of a rever^ 
fiionary interest in stock. 

The Master of the Rolls. —As to the other case, that, 

1 suppose, was considered within the authorities, that a set¬ 
tlement being made of part of the fund, the husband b eti* 
tided to the rest. My doubt is, that this is not the common 
case for taking the examination. The ordinary occasion 
for that is, where the husband applies to have paid to him 
money, that belongs presently and immediatelv to his wife. 
Her equity is, not to prevent his receipt of it, (for it be¬ 
longs to him,) but to have a settlement j and the Court re- 
quireji her consent to the payment to him without a 
mentii But in this instance the object is not to Imr^Jber 
equity to have a settlement, but to bar her right to survi¬ 
vorship j for upon his death it belongs to her entirely, She 
b giving up, not her equity only, but hvr entire right by 
survivorship. That is not the rase, in which the Court 
takes her consent. If the husband has a light to convey, ■ 
lt‘t him exercise his light. But why this Couit should 
join, and:md him for that purpose, I do not know. In Rich’- 
cirdo’ V. Chamberj^ ifi) I gave my reasons for holding, that 
^ tlie case of a fine does, not apply by analogy. -With r^j^rd 
* to ijhe prayer as to.thiu produce of the hQUi*es, when sold, 

*, 506.’ *: / : ^/Aff'/VolW, $65. 

/ p. ir/.Vbh Ai 560* See pngc jSr. , . . ' < 
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never takes the consent, until the subject is; tutcer*. 
{ according to Lord decnicm in 

Vowmium Rochfort. (a) < ■ , 

The Master of the Rolls. —I shall take the wife^s 
' consent de bene esse; as it was taken in the latter of the 

two cases before Lord to which you have referred 

. me. The only question is, whether the Court will by anti¬ 

cipation, taking the wife’s consent, preclude the question, that 
may arise upon it. The effect of an assignment upon re^ 
versionary property has been doubted. In Saddingten v. 
Kinsfnan (i^) it was argued slrenuousiv by Mr, Madocis^ 
that the Court would not anticipate as lo tature property^ 
In other cases it has been said, they will: and those two 
cases before Lord Ahanley are so. The latter of those dci 
crees is precisely correct; decreeing that fund of stock to 
the Plaintiffs ; and then taking the wife’s consent for the 
amount of the stock sold, to which she was absolutely enti-? 
tied upon the death of her mother. 



The Plaintiff’s consent was accordingly taken. 
faj Ante, yol. viii. 164. 




^ VEI^E v/ LOVEDEN. 

Teh, 21. 25. 

Wither an BY agr^emeiit Plaintiff and 

Meein^t ^ ptld the M JP^irueirtf the Defendant ■ 

Plaiinf#, his and assigns, for hiA 
w«l%k»s!nde« ftVd oth^ in the county of Pembroke in - * 

aeoMAsnt full and ample a manner as Stephen Morris^ and his under- 
tenants lately held the same, at the yearly rent of 121/, tOs, ; 
Icttmg^thout half-yearly, Th4n followed provisions for 

license,Query, reserving to the Defendant the accustomed Iieriots, duties, 

In this ia- and services, timber, mines, &:c., with liberty to enter and 

thJ'prtiluUr 

eonrtruction ?f P* \n the usual manner. The a^jeefo^nt th|^'sfatifaj. that - 
ofUie agree- itw ^9 alsq agreed, that lease shall be cdtilaiAed / 

and on the IJte'tenant, his heii^execu- ' 

words™ Wsi,ydihinistritor^^^ and a&Jgidsi for ^ymeht of the 

other as ate ^ 
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taxes, £(0^ for keeping the prenuses and all the 
&€. goptk repair, during the lease, and so leaving thm at 
{he det^ttnination thereof; also, in the usual manner, for 
the lan^lbrd to enter and see the state of the premises, as to 
repairs. The agreement then concluded thus: 

Ami lastly it is agreed that the lease shall take ei&crt 
ia pOiSseasioA from making thereof and determinable on 
the lives aforesaid and there in shall be contained a clause 
of re-entry by the landlord for non-payment of the rents 
** duties and services to be therein reserved or for breach 
“ of any of the covenants on the tenant’s part therein to be 
contained and such other clauses as are usual in such 
** cases.” 


The Plaintiff having been in posses'sion under thp agfeer 
ment, and laid out money, a dispute arost ; and the De¬ 
fendant insisting, that the lease to he granted should coii- 
tain a covenant by the tenant against assigning and under¬ 
letting without license ; and rclusing to grant a lease witb** 
out that covenant, the bill was hkd ; prating a specific pel*- 
formance of the agi cement. 

The Defendant by his answer insisted, that the covenant 
against assigning, or underletting, without license is an usual 
and piopcr covenant, and according to the custom of the 
County, where the premises lie; and stated, that the last 
tenant, who held the premises by lease, was yo/in Roach; 
whose lease, dated in (762, contained a covenant against 
assigning, transferring, or setting over such indentures of 
lease, or any part of {he premises, 

Tht Solicitor^Gciici al^ and RR, Roxipdl^ for the Plainr^ 
t{^~The tenant is entitled to a declaration similar to tiiat 
in Henderson v. //ay, (aj that the lessor has no{ a right to 
auch a covenant. Even in such a lease as {hat, Lord Thur* 
law thought it, not a usual covenant, but a special covenant, 
for whicn there must be a stipulation. Some cases have 
since occurred, which in some degree shake that authority i 
ikiki^gham v. Croft^ {b) and Morgan v. Slaughter / {e) in 
mdeh cases such a covenant was Iwld to be reasonable and 
usual4|t But in both these instances the subject was a pub* 
lie house ; and the argument was, the great importance to 
the landlord to know who is to come in; as, if the tenant’s 
conduct is improper, the license will be taken away, and 
the property ruined. But this is a farm lease for livrs, a 
freehold interest. All the covenants, inttnded to be com¬ 
prised in it, are enumerated , and this claim is made mere¬ 
ly ^ uud^r the Word$, “ Such other clauses as arc usual 

Tbaj cannot mean other covenants 
than those ^ressly'^enumet-atjed. The covenant nowrtf- 
qqirpd U a. most ^ovenant,not usual in a leas^^O^ 
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ihis kind ; a covenanty to which consent cannot ,k 9 . prc- 
v/vV &umcci. This cannot be considered an agpreeiuenti^ 
covenants; nor, is this a usual covenant in a farm kaso* 

- Boardman v. Mostyn^ (a) it is true, Lord Eldon Aaysi (^0 

l4V9Baaa. point as to this covenant must be the subject of inquiry 
as to the usual and customary covenants of die neightour- 
* hood: but in that case, besides many other circumstances, 

the special agreement was for a lease with the usual and 
customary covenants of the neighbourhood ^ wh|eh was a 
proper subject of inquiry. 

Air, Fonbkmque,^ and Mr, Belt^for the Defendant 
Defendant meant to reserve all the advantages as lessor, 
which the usage of the country "’^ould give him. Lord 
Thurhw'^s judgment in Render'ion v. ITny [c) rests upon 
the distinction between usual and common covenants. In 


the management of a farm, considerable skill and other 
qualities are essential. What may be the effect of an as¬ 
signment to a mere beggar, or to a person wholly incapable 
of managing the farm ? As to the word clause/’ the 
meaning ol it, as used in the preceding passage, must be 
{ 182 ] nature of a covenant; a clau^^e of re-entry for 

non-payment of rent. In Jones v. Jonth (a) the object of 
the bill was the specific performance of an agreement to 
grant a lease for three lives, containing all proper cove- 
' nants. The defence was, that the party had, by underlet¬ 

ting and other acts, committed a forfeiture, A reference 
was directed to settle a lease accoiding to the agreement $ 
but without prejudice to the question, whether the Plaintiff 
was entitled to a specific performance ; and the injunction 
was continued. Upon that case, and Boatdman v. Mostyny 
(h)it is premature to determine this question now ; and it 
would have been improper to have gone into evidence in 
the first instance. The statement in the answer, that a 
former lease had such a clause, is a sufficient ground for 
inquiry. 

The SoIicitor‘*General^ in lyntfefovf coq(liy^fj 

not have taken a distinction between usual and 
covenants^ In this case there is no refci once xo aitpliisage . 
of the country, or neighbourhood, as in Boardman v. Mos* 
tyn, (c) This stipulation ib for clause*^ ubunl in such cases. 
What can be the ev’^dcnce ot tint? Uue clause, giving 
power of distress, is a u^^ual cLuisl, though not vciy neces¬ 
sary, Clauses of that description aie intended, in fo7n s 
V, JoncA several othei cov^nauts mux insisted on by tin 
Defendant; and theicfore an inquiry ; 

{aj ^nte^vol vi 4^7, ^ \u in. ^ 

Ce) o Beo, C. C. (tj p 185. 1‘lje nevl ca^. 

( p, 182 . I ? p. 182 * lot, vc 
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The Mabtj:r oJ tfu Rolu.— It seems to me, 
ease msy be determined upmi its own ground, without Wf 
refere^i^e to the general * question, which is the subject af 
those authorities thst have been cited. In the 

case of v* Jones {a) I expressed the inclination of 
tny optnion ujpoa that general question: but it is not iiece«K 
sary to enter into it upon this occr^ion. This is not a mere 
agrc^isiem for a lease, with jiropet and usual covenants ; 

it is an agreement, whidi contains, in gieat detail, the 
ten^s which the lease is to contain ; and it seems to me to 
be drawn with great method, and apparent skill. It is to 
be observed, 1st, that the lease is to be granted to the Plain¬ 
tiff, his heirs and assigns,^’ for three lives I do not say, 
that necessarily excludes a covenant against assigning with¬ 
out licence: but I should requiie to be clearly satisfied, 
that the intention was to introduce a co\ cnant, to ha\ e the 
effect of preventing any assignment w ithout license ot the 
lessor. 

The agreement proceeds then to sUite the premises, then 
tho rent; then the exception and reservation out of the 
lease; then the covenants, which the lease is to contain; 
declaring, that it is agtted, that in the said lease shall be 
contained covenants by and on the part ol the tenant, his 
heirs, executois, administrators, and assigns.” It then 
goes on to specify all the covenants, usually introduced into 
leases. When that part is terminated, U then goes on to 
other matters, declaring, that lastly it is agreed, that the 
lease shall take effect in possession from making thereof, 
determinable on the lives aforesaid ; and then follows the 
passage, upon which the question arises: and therein 
ehall be contained a clause of re-entry b) the landlord for 
non-payment of the rents duties and services to be 
^ therein reserved or for breach of any of the covenants 
on die tenant’s part therein to be contained, and such 
other clauses as are usual in such cases.” 

The connexion of these last words is with the clause of 
mentioned immediately before. The constroC'^ 
tmtefore ought unquestionably to be cUuses of the 
same Iclld as that, with which those w’^ofds ate connettedf 
The agreement had already provided, what the covenants 
should be. It then ptoccccls to state, what the security 
shall b%: re-entry for breach of any of those covenants, 
and adds, “ such other clauses as are usual in such cases.” 
Then, it there be any clause, to give effect to that sccuiity, 
there is a right to such clause. But it lannot be contend¬ 
ed, that it Wa mftafit here to go back to the subject of the 
coveb^ts, which, they hAd concluded, and passed from to 
a ueW subject ; this is connected naturally with that 
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^ security for the performance of ihecotreo^tS. 

^ • It ivoisld be a construction ag&^lnst the obvious^ilteiW^! 

ViMis say^ the patties thought here of such a very )(natetlat>Cove- 
nant, affecting the whole interest, as to which they were 
bargaining; viz. whether the lease should, or should not, 
be assignable; and that they conceived, there was no better 
way of determining that than under this obscure clause. 

This is not within the cases, where the agreement is to¬ 
tally silent as to all the co\ enants, to be contained in the 
lease; and expresses only, that it is to contain the ^ usual 
covenants. There a fair question irises; What arc the 
usual covenants i The case of ^cnes v (<») docs not 

hcai upon this j for there th* swement was only tO OJK!- 
cule a lease with all proper covena i*s. None whatsoeVet 
were specified. It was ckar^ st a bill hav’ been filed imtUe- 
[ 185 ■] diately, a reference, to determine what the lease ought to 
' be^ and what the covenants ought to be, would have been 

of course. But the dcfuiKc set up w.io, that, if the lease 
had been executed, it must have contained certain cove¬ 
nants ; and the Defendant specified several covenants, that 
must have been contained in it accm'ding to the agreement; 
every one of which, it was contended, had been broken. 
The lease therefore would have been turfeiled, if it had 
been granted at the date of the agreement. I here fore I 
had either to direct the reference, or, to draw out myself 
tlie draft of a base; in order to ste, what covenants it 
would have contained, and then to apph the evidence, io 
sec, whether any of those covenants had been broken ; 
which I thought was not the business ot lIk Court; but wa«i 
proper for the Master ; and then, the base beina: settled, I 
could apply the evidence, to determine, whether the cove¬ 
nants had been broken; in order to guide my judgment 
upon the point, whether it was fit, or not, that the agi'ee- 
ment should be performed; and I think, that was the pro¬ 
per decision. But some words have crept into the decree, 
making it apparently inconsistent with itself, and repuj^ 
that the Master should settle a lease, to . 

^^WitHout prejudice to the question, whether the 
. cihdtieci to a specific performance of the agreemenip That 
undoubtedly was not my intention; which was only, that 
the Master should prepare such a lease, as was fit accord¬ 
ing to the agreement; leaving the question open, whether 
* the agreement should or should not be executed. There 
the parties had not come to any point; for the question, 
what t)ic lease should contain, w as cntii cly open. Here 
they have come to a point. There i$ nothing in 

but this single cov^snant* " ^ 

Wi CW. 
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Therefotv, without entering into the consideratiaa, 
ther the judapent of Lord nmiew was right, or *dMit of 
the C^rt m Bxcheqvtty I cnaji' in this case do what Lold 
' 7ht(r^i{nn!did ( tnake a declaration, that this particular cove* 
nan^'-.lhaleted on by the Defendant, ought not to be intro* 
duced into the lease. But tliis decree must be widwtd 
costs, (n) 

faJ Junes v. Junfe^ the atxt case. 
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JOaVKS^. JONES, 

THE biH pniyi fl tin* ^pf cifu. jjtrforrnanct." of an agree* 
mem, made upon tht: 19th of 'jinie l70i, to grant a lease 
of Several houses, at rieveral rents, amounting in the whole 
to 70/, during tlirce lives, containing all proper covcnatits. 

The answei insisted upon the provision, that the lease 
was to contain all jiropcr covniants ; which would accord¬ 
ing to the usage of the neighbourhood restrain the lessee 
from committing waste, nr letting; and would compel the 
tenant to keep the premises in good, substantial and tenant* 
able, repaii ; and would imve made a reservation of all tim¬ 
ber trees, wockI and underwood, coal-rniiies, £sPc.: and 
vvoiiid have inijiostd a forleiture in case of the breach of any 
of those covenants The answer further insisted, that the 
tenant had permitted and committed waste: that the land 
had been over-cropped, and inanagerl in a very unhusbattd* 
like manner; and the tenant had worked coal and CUlm; 
anrl underlet; and that these acts, according to the uaital 
covenants in leases of lands in the neighbourhood, would 
have been a forfeiture’ of the lease ; if any had been in 
istcnce. 

By a further answer tc; the amended bill the Defcudmit 
that, in case a lease had been granted, it Would hilve 
contained a proper covenant, un the part of the kfi9ee,.iUHto 
nssigh or underlet without license of the lessor, hi« heifA 
and assigns, and a pow’er for the lessor, his heirs and as- 
signaMp le-enler in case of a breach ; and insisted, that by 
undoiietting and by other acts and omissions, the tenant 
woulil have cominitled a foiieiture. 
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The Defendant tvent into evidence of the usage of the 
neighbourhood to insert a covenant against undei letting, 
aad of wa$te Committed. 

Leach^ for the Plaintij^.>>^To 
maintain the right of the lessor to a covenant against as- - 
signing or underletting without license a special contract is!, 
necessary. From the nature of these premises, consisting 
VoL. XIL 16 








[ 188 ] 


i)f distilict preihises, they eould oot be wA' 

mt the in^entioittQ ^dedet* The mtxt caveneat nmy be 
pjoper and improper^ according to the nature of sub¬ 
ject* In thf case of a public house a covenant not JQ as* 
sign without license may be very proper: yet ftucha CjCiVcn- 
ant was rejected b> Lord Thurlow \xx Hfnd^nonv^Mery* 
(a) It would be a veiv iinproptr covenant in the case of 
a farm with manv houses upon it Such a {K>tver in a 
landlord might produce great prejudice to the tenant^ If they 
happened to be upon baa terms 

J/r Altxander^and JSh Bell^fot tht DeJindant^^XSn^tt 
this igreement for a lease, to contiin all pioppr covenants, 
thi. ( ouit would insert a co\e* nt not to issign or underlet 
without license , as a proper covcuai l independent of the 
Circumstnice, that ucoiding to the cu^tou of the country 
It IS a usual covLinnt I he point, tint, independent of 

J iattitular iisige, tins (oveiiaiit ou^ht to hi inserted in every 
ease, is settled, rontrii\ to the opinion 1 1 Lord Ihutlow^ 
in IhiuUrs n \ Ifaij^{a) h\ a very thai opinion of Lord 
Kinfjon in Mjtqan v Slaiii^htn ^ {h\ lolh \/td b) the Court 
ol l\(hcquti \r\ lolhni(Iiam \ (}(Jt (< J he stipulation 
for “propel” coeciuntb must iiieliidc usual eovenants, 
those which the custom ol the eouiUi) has Cottblished as 
iieccssar} * hough these premists (onsist of scycnltene'- 
menls, which cannot be occupud by the Plaintill personally, 
It Id \eiy leasonable, that he should not put in tenants with 
out hi ensc 




rhe Mk&ifk of the Rons—It is admitted, that this 
Court will mvei decree the spetilic periormance of an 
agreement, li it is clear, that covenants must ol necessuy 
be introduced into the instrument to be ext cuted, that the 
party, resisting the peiformance, may immediatel) take ad¬ 
vantage of, to deprive the other ot all benefit from that in¬ 
strument. But, It ought to appear clearly, that such wUl 
be the case; otherwise the proper, and the safest, coors^ 
would be to direct the execution , and then allow the 4 
avail bimselfiifhc can, of any breach oi covenawt; 
that question, whether a covenant has betn brokin, ot not, 
if there is any doubt of the laet, is more \ ropti tor the de¬ 
termination of a Coiiit of Law and a ]urv \\ t kno||j, that 
a covenant may, accoruuig to the strict lett r, bt broken, and 
yet no recovery can be hid in an action upon the covenuit 
Many ciicumstanecs enur into the eonsidt rniion , and may 
weigh With ajLiry Many things amount to a waiVei of 
the covtni^nt, or forfeiture, implied or expKsscd. Wherever 
tin refore there is tht least doubt, whether the covei^nthas 
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been or not, the Court ought not to preclude 

quw denying the rUicf that fc prayed. 

AfiBMttmg it to be clear in thl« t:ase, that there timsl be B 
coV(|i^^ against unde: letting, and that the Defendant mu^t 
reepWrfora breach of that covenant, it would be 
tory tt) decree the execution of .i k^isL There seenvahow* 
ever to be some degree of doubt with lefcrcixce to each of 
theso questioDs. I own, notwithstanding the decision in 
the Coult of Exchequer^ and the Dictum of I.ord Kenyon^ 
I think, there is great reason in the opinion ol Lord fhur* 
Itnu. The word proper’’ admits different senses. There 
is no covenant almost, which .i landlord t in propose, that, 
generally speaking, could be calUd an improper covenant; 
for he has a right to let his land ujion any terms he may 
think fit to propose, and thtie are many covenants, not 
usual or common, that could not be objt i ted to. Bat there arc 
many covenants, though propci, that do not naturally flow 
out of the contract Ihe contract, Incatio b" Conduction 
docs not naturally k ad to many covenants, that have now 
found their way into most leabcs ; and cannot be said to be 
improper in many ot them. But that cannot be the sense 
with reference to the insertion of this covenant upon the 
expression in this agreement. It cannot mean these cove¬ 
nants, which would not be unreasonable. It must mean 
siuh as are calculated to secure the full effect ol the con¬ 
tract. 

In the case (a) before Loid Kaiyon the words were 
“ fair” and usualand it was said, this appeared to be 
a usual covenant from the question, that had arisen in old 
times upon the construction of such a cov^enant, whether an 
alienation by license determines the condition, (b) That is 
not a very good reason to show, that such a covenant is 
common in practice. At this dn\ it certainly is. In this 
instance there is no refertnee to the usage : the refcrcncit is 
jottly to the propriety. If that cj^uestion had arisen, before 
^tiy decision had been made, subsequent to that of 

V. /fay, (<) I should be much ini lined to thmk wJtH 
Laid Tfwrloxu, that the mcMiung is incidental coveit^tjl# 
not collateral covenants, vNlueh it might be verv wise to 
impose , and to which mam tenants would not object; but 
which ought to be the subjLtt of treaty and stparatc agree¬ 
ment; not ntCfss ml) flowui; iiomtht igr^ein^*nt to let and 
to take, riicrcfoie I am not of opinion dLeidedlv, h\ any 
means, that the Master must introduu into the lease a 
4 ovenant tigaiust under-letting , and my doubt upon tb it la 
a sufficient ground fqr not decreeing against the iquntiff in 
the instance. A reference to the M ister will leave it 
apeii to further discussion. 

. . Slav ffhtp* , 119 1 r#/> .V. /' (ah,S 

'b ) Ihnipfr^-t 4 JRpp ) //m ^ 
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But that is not the only doubt upon this case* Xi^i^i^arrs, 
though not clearly, from the answer, that ther«rjii^lie« 
an u^erJetting in the time of the former proprieli^J^at.^ 
I collect, rather than that it was a recent under-kst^a^^^his 
question then arises ; whether, supposing sueb n 
ought to have been introduced into the lease in 1761, the 
fact of underletting, acquiesced under by tho Undkwd, 
WQuld not amount to a waiver; and, whether hi|;>^nld re* 
sort to the covenant again. It is determined, tl{i|Ei$4Uch a 
covenant is at an end by a license once granted. {^)' That 
question will deserve consideration, when the fact i« ascer¬ 
tained, what has been the nature of the under Jetting, and 
the conduct of the landlord, wJuib^'r the covenant has not 
been waived ; and upon that ground, wivjdicrit ought now to 
be introduced ; independent of the other (joint, whether it 
ought originally to have been inserted. This is not there¬ 
fore that clear ease of a decree that would be nugatory, to 
entitle me to say, no lease ought to be executed; as it 
would be, if the party could innnediiftely have gone to a 
Court of Law, to avail himself of the forleituro 

Therefore direct the Master to settle a lease according 
to the agreement of the t9th cjf Jujir 1761; w ithout preju¬ 
dice to the question, whether the PLiintiif is intitlcd to » 
specific performance of the agreement. (/»; 


f aj Dumpor*s Case, 4 jfie/K 11'^ 

fbj Vere v, Lt^v^fhn ■ the pn ndjiig wise 


1 * 92:1 


Swum. 

tm* 

\Jhe.t3,m. 

1306. 

MiniAW 


NORRIS f. WILKINSON, 


THE bill was fil<*d by creditors of ^ames a' 

Bankrupt, and his deceased father Ufatt/tew IVUAinfi^nr 
, who bilu carried on business in partnership as dVefs j clahl^ 

the benefit of a security upon real estates, by a deposh^ 
JbfcoftKe title-deeds unde r iIk sc circumstances. Jumes Thomp^.' 
by his deposition stated, that in May 1803 he was em- 
* ployed as an Altoi ney by the Plaintiff:?, on their ow n account, 

li:^f«rence to agents for jJar.biiic^'h and Co. in y!wcr}{cf^ to ob- 

. 61 © Statute of tain security from the WilLinsons for debts cf abc'vc 300/., 

SS'iristance ‘^ud iil) 0 \e 10 (X)/. due to 2I(ickhiiCfih 

it failed: the ^wl Co. for articles supplied to the iri ,thcii 

deeds being trade j With directions, it*neither payment por the security 
as obtained, to send for Writs by the post of that day ; 

5 mmSiuie*'sc* ^9 went to Leeds wliferc the WiUimons lix^d^ with -a 
>■ but for the purpose of luiving a inortgage.secuiity emted. ( 1 ) ^ ^ 

» • 

I^W P II n fcwi——i i' *■%>■« * nn ■«% .. 

{ (1) See what i» s^iid in MundavUlt v. WWcA, 5’Wheaton, 284. J ' 
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letleijr^e^uiring the security for the said debts, tfeeii dtie, IjS^^ ; 

^atbar debtSf which might become due to the WsrW; 

t}|Si^jllj»pd their estates at Leeds; proposing, that Mattium 

should have power reserved by such security to ^ 
rai^*4AOO/., to be preferred to the Plaintiff’s securiiy. Wt»wa«|r. 

Wilkinson^ coming to the deponent at the inn, rapro* 
sauted, th^ his father was much indisposed, and could ndt 
be seen, mid took the letter away to consult his father: the 
deponent observing, that, if his father was inclined to give 
tihe security required, the deponent would want the tide* 
deeds of the estate. James JViiiinson soon returned, bring¬ 
ing with him, and delivering to the deponent, the title- 
deeds and a plan of the estate; at the same time saying, that 
as the balances due to the Plaintiil Xorris^ as agent for the 
one house, and as a partner in the other, were so very con¬ 
siderable, it was only light, he sliould he made easy ; and 
that Matthexv IVilkinson dc&ired the deponent to prepare 
such security as Nevus had requiied \ and added, that it 
would have been more conveiuenl foi his father to have 
raised 15(X]/, upon a mortgage of the |>rfcmiaes previous to 
giving Novf is the security: but, if he could not >vait, a power 
must be reserved tor iliat purpose, la have priority of the 
security to the PlaintdFs. 'fhe deeds and plan were left in 
the custody of the deponent by James JP'ilkinson^ for the 
expretjs purpose of enabling the deponent to prepare the 
security; and he told Wilkinson^ that, when securities of 
that nature were given, it was usual that the title-deeds 
should be left with the person to whom the security was, 
given ; and therefore he should give them Inin the hands 
of Norri\\ to be kept with the intended mortgage; to which 
Jamrs IVilkinsoJi made no objection ; and the deponent ac¬ 
cordingly took them away, I’hc deponent does not recol¬ 
lect James Wzikinson saying in terms, that he or his father . 
did agree to the deposit of the deeds as a security : hut it 
was pe rfectly understood between the deponent and James 
U^ilklnson^ previous to the latter going to consult his fotheiv 
that, in ease he agreed to give the security required, 
would expect to have the possession of the origxn5d;lS!<|^^4l 
deeds, as well as the pioposed s<.curity ; nnd the dfi^ponc^:^ 
understood, James Jl'/Kan^on brought llicm for that pur- 
pose, and as instructions to prepare the deeds as a security 
from. 

The deponent furthei stated, that in Juh/ 1S03, and 
about a week before the death of jlattheiv Wilkinson^ the i, 
deponent oflfcred to James Wzikmsoii^ to be executed by him 
jgiAd his father, ^ conveyance, to secure the several debts V: ' 

then clue, and which might become due from th^. 

‘sons\o the respective firms of the Plaintiffs, in tespfctjntx ‘ 
articles to be sold in the -way of their trade, Jonitfs^iWtUy 
kinscffiy having expressed his approbation of the defidj and;., 
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; ^W^inted two o’clock for the execution, took it 

WV"‘' ti&c purpose of having it looked over by his Attorney 
No<^»^r. returned at the time appointed for the execution 
_ . it; saying, his father was so extremely and alarmiiog^;j^]ill» ' 

could not trouble him on the subject of the sectirhy 
at that time ; but requesting the deponent to inform Norri^^ 
he might make tttnself perfectly easy ; for, if his father re¬ 
covered he {James Wiliinson) was sure, his father would 
execute the same deeds of security ; and he {James WtUnn-^ 
son) would bring them over to Norris himself, without loss 
of time ; and in case of his father’s death, he (James) 
would immediately give Norris the security required, in 
order to make him easy. • 

The death of Alatthew Wiikijn<.rt following immediate¬ 
ly, the deed was not executed. 

The Defendant, James Wilktnson^ by his answer and 
depositions, represented the plan, proposed upon Norris's 
application for payment, thus; that Matihnv Wilkinson 
should raise 1500/,, by way of moitgage ; Norrrs underta¬ 
king to assist in procuring that sum ; hut, that failing, Nor^ 
ns proposed, that, if that sum could not b** pTociued else¬ 
where, a moitgage security should bt pn pared U) him ot 
his principals for that sum , anddi.it tne luoney, ac uially 
due to the Plaintiffs according to the* usual cou*sc of the 
trade, should be deducted ; with a provi.so, to enable /F/A 
kinson to raise 1500/, elsewhere. Matthew Wilkinson agreed 
to that proposal, if he could not proem e the money else¬ 
where. The letter, delivered by 'fhomfrson in 3Iiiy from 
} 195 ] Norrisy stated, that he had not procured the loan ; and sent 
Thompson to receive instructions for the proposed inoit- 
gage, afiiording to the answer; the deposition stating only, 
that the latter required payment of the sums then due. 
Only part of the debts claimed were then due, the goods 
having been supplied upon a twelvemonth’s credit* 
son said, it would be necessary for him to see the title- 
deeds, to knoAv, whether the title was good ; and to t struct 
some particulars to enable him to prepare the st-rurity. 
Matthew Wilkinsoyi^ being informed of this by the DefciKl- 
anv, strongly objected to parting with the deeds out of hib 
own hands: but at length the Defendant prevailed upon 
him to consent to rhoinpson's seeing tluun ; and he deliv- 
t*rc(l them to the DeK udant, with a strict charge to bring 
them back to him, after Thompson had extratled the par¬ 
ticulars he wanted, After Thompson had l iokfd al the 
deeds, he for the lirst time said, he must take them with 
him; to which Wilkinson objecting, and mentioning the 
charge he received from his father, Thompson appeared 
much offended, declaring, that Norris and he were incapa- 
hie of taking any advantage; and the DefendantiVom'hh 
conduct and under the idcti, that be wanted the deed^ 
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merel> as instructions, as he had intimated, and npaa hit 
leptescntation, that the person lending the money would 
wan|: tp see the deeds^ was prevailed on to permit him to 
■ with him , on which account his father was very 

mn^ displeased with him 1 he Defendant objected to the 
di^c;a, prepared b} Thompson^ as vir>ing trom the proposal; 
and it was disapproved b) his '\ttorne}, as going to secure 
all future debt. He denied, that he infoimed Fhompson^ 
that his father had consented to give the st runty lequircd j 
or had desired him to deliver the deeds to IhompiiOn, m 
order to prepare a sufficient MtuiUv tor the pay mint of the 
debts, and ot an> other debts, wnirh might become due; 
or, that the Defendant did dtlivtr the deeds with such 
rections, and said, he would pioeuie his father to execute 
them, f iccorduig to Thompson''% e\id< nee J insisting, 
that lhompsoy\ did not inquire the deeds to he given up to 
him as a security loi the said debts, &c , or,that the Plain- 
tifls might haVL a Ik n thtrton , that the onh purpose, for 
wliuh the Delemhni dJii eicd them, and the inducement 
held out to him, v a^ miul\ to iuinish instnictions for the 
mortgage-beauit\ toi rl i sjid lorn, vvhieh 1 homp^on 
ouudhim tlure w is >,rt at piol ihilitv ot obtaining, and, i£ 
th it bhould I 111 , tin n i in-»triulions for preparing the con* 
ditiond si^uiitN beion nuntiuued^ and not to give a secu¬ 
rity ioi the " ud debts in tl hrsl instamc 

Iht DtfeiKlants siibnutti d, whether the Plaintiffs have 
am htn upon the tith-ilc^d md estates otherwise than as 
creditors, under adeviseot Miuthtw If y/h/non iorth<d pay¬ 
ment ot his debts* 

Mr kiihanh^iini Mr Bcfl^ for the PlavitrJfs^riXitA cxix 
du « as< s ol fltpobits ot deeds, Pus^tl v (a) Tfath* 

trsto u V Irniuic/iy and UarJorJs Car pent o ^ {b^ giving a 
lien , tj-^ importing an agi cement to make a legal security , 
msi^sitnv, that the equity was in this instance stiengthcned 
by the s,3v tial agreement 

Ulr, ! and Mr IThuhatv^for thi Dejmdanf^. 

Vt of th Kolis—I Own, that the cases, 

vvhiel h IV c lit Id the deposit ot deeds to constitute a mort-' 
gage, have alwavs appeaud to me to itsl on very unsntis- 
lactoiy grounds It any act appeared, so uncninglv sp« ak- 
mg Its purpose, that a Court could intei, and execute sueh 
puipoie, vvithontthe aid ot any extiinsic testimony,a wiiften 
(leelai ition ol the purpose might appe ir to b( altogether 
superiluoub But, the men tact, that the title'dteih of 
one man’s estate are found m the possession of another, is 

fitjx Bio C r ^9, TaP'iucCoi iv Trpmtr 

tfethertll Rr:pane 

• * f6J I Biu c ro t 
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i|it06i f «N)I of tliil «lescr^ioi3t; It is a fact, that may 
wv i 9 ixy contract whatever i or it may result {n>m a 
I9 «b»is i which it does not in any degree discover the: 
s|^ and details. If tor these we are to resort to {3iarqI4^ * 
jjy^ the effect to be given to the possession depeo^ 
any inference, which it of itself affords; but on. 
dencc, by which the nature and the object of such|^S|sessi^ 
shall have been ascertained ; and how can that evi|iMco be 
let in consistently with the Statute of Frauds ? (a) - 

In the case of Hussel v. Su^sel (6) an issue was <fiinscted 
to try, with what intention the lease was delivered? The 
fact of delivery was to have no operation till the purpose of 
the delivery should be ascertained. So that, whether to tUk 
tereat in land did, or did not pass, to depend on the tes*- 
timony of witnesses, and not on any wil^ten contract be¬ 
tween the parties. I do not see, why there should be such^ 
a disposition to relieve parties from the necessity of attend* 
ing to the requisitions of the Statute. There is no case, 
where a man is willing to part with his title-deeds, in which 
he would not also be ready to sign a meniorandum of two 
lines, specifying the purpose for which he had parted with 
1&8 ] them. By dispensing with any written evidence of the con¬ 
tract, an opening is left for all the fraud and perjury, which 
the Statute was calculated to exclude. 

However, notwithstanding my doubts concerning the prin¬ 
ciple of the cases to which I have been alluding, I may 
think myself bound to follow them, as far as they have gone: 
but 1 feel no disposition to go beyond them. Where the 
deposit is made at the same time that money is advanced, 
there is little to be supplied with reference to the nature of 
the agreement. It is obvious, that the purpose of the de¬ 
posit must be to secure tlie repayment of the money. 

The connexion is not so direct between a debt antcce* 
dently due and a subsequent deposits nor is the inference 
so plain. But, what is die kind of case now before the 
Court ? Here are persons in trade, dealing wilh each othei; 
on credit. Some debts are due: some contracted; but ^ 
tern of payment not yet arrived. Neiv dealings may every 
day give rise to new debts. Under these circumstances 
what is to be gathered from the mere fact of a deposit of 
deeds ; supposing the transaction to be of that natuie ? Is 
^ the deposit to be a sect rity only for the debt due, or also for 
the debt contracted ? The Plaintiffs say, they were to have a 
security for every thing due, or to grow due. The Defend¬ 
ants contend, that it never was in contemplation to give a 

fa J Stal. 29 r> 3. The same opinion upon tills sabjeotJSCJ^- ’ 

pi't'^ssed hy Lord ’Rldotu See pdHe v6l. iat. lliT. * 'jKo.*, 

pQiU) JEL&prtr/cA, vol. Ai. 39S, 403, ^ ‘ 

fb ) 1 Jfro, C. C. 269. 
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the kto^ of which pflif* 

opinion, that this is not a case a deposit of 
"^i reKeved from the necessity of considering, hov 
’ have been bound by former decisions to pro^ 

. sarol testimony in a case, circumstanced as thia 

1$^ Ht is dear, that these deeds, if voluntarily delivered at 
alli vrtite not delivered by way of deposit, in the sense, in 
which that word has been used in the cases: i. e, as a pre* 
sfaft and immediate security ; but were delivered only for 
th(t purple of enabling the Attorney to draw the mortgage, 
which, tt is alleged, Wtlkinson the father had agreed to give. 
Passing by all the objections, made to Thompson's testimony, 
and all consideration of the particulars, in which it is con¬ 
tradicted by the deposition of Wilkinson^ and taking it ex- 
getiy as it stands, it does in every part of it prove what I 
have stated, with respect to the purpose for which the deeds 
were put into his hands. Now in all the cases, that have 
been referred to, the deeds were delivered by way of depo¬ 
sit, Such deposit was indeed held to imply an obligation 
to execute a legal conveyance, whenever it should be re¬ 
quired. Hut the primary intention was to execute an im¬ 
mediate pledge ; with an implied engagement to do all that 
might be necessary to render the pledge eifectual for its 
purpose. 

But here there was no intention to put the deeds into 
pledge. That was not the thing, which any of the parties 
had in contemplation. AH that is alleged, is, that 
sen had undertaken to execute a mortgage, when a mort¬ 
gage should be prepared ; and it is admitted, that the deli¬ 
very of the deeds was to be made only a step towards ita 
preparation. Can the accident of the death of the intended 
mortgagor give to such delivery an effect, which originally 
it Was not intended to have ? 

In Brizici V. Manners (a) it appears, that JWr. Mannetts, 
tho Defendant's father, had agreed to give a mortgage jto 
)khfi Plaintiff; and had delivered the title-deed tp an Atfeir** 
ney, with written instructions for preparing the. 

But Mr, Planners dying soon afterwards, the mortgagt WHS 
not executed. The Plaintiff by hisl)iU claimed to be con¬ 
sidered as Q mortgagee for the sum, intended to been 
secured. ’ But Lord Harthvkke states, that the point had 
been given up. 

In the late case, Ex parte Comings (a) this question did ■ 
not arise ;'fot it was by wuy of deposit that the deeds were-n 
$et^ j^p 5 irt,.And{iteced mUic wife’s fjwstocly. , , - , 

' Jhav^r be^S; 

whicK .the cffecS;|(fj;«:.4epo6it has, been ^ven .to 


", 

WW.' 

lU 

VJMiMinr.' 
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of deedty. inai^ for ^ mere |W:|»o«! of faivii^ a 
drawn. I wiU |pvo l^e Connsel an oj^orttioii^ i 
for such cases: but, \i none can be intodiaced^ 11 
that the Plaintiffs have no lien on the estates m 



^4* 


^ 1806 The Plaintiffs’ counsel admitting, they could HO M* 
j^areh 34 thoTity, the decree was taken accordingly r 
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mrchB EASTHAM » LIDDl 

Deposition^ A MOTION was made, as of roiust, without notice^ to 
refer depositions loi scandal 

muon Marttn^ tn support of tht observed, though 

course, witli- the practice is so as to answers, {a) thtic is no authonty d« 
out notice* to depositions. 

The Lore/ CiiAvci i \ or made tht Ordci. 

ftj ; Ch 2U 


Marth to. HENNEGAL w. EVANCE. 

A person A PERSON had bean twice before the Examiner under 
having attend-a subpoena as a witness 5 but refused to be sworn j altlegmg 
^ gjenerally, that the principles of his religion did not author 
wlSESTl^t* 5 but tMrt stating any particulars. -I 

rsAting t9 be Mt. Vl^ngjte 0 y npon ^davit of the cti (umstafices^ tnoyedf 
i^paepi* aIdw^ for an order, that the witness attend to be examined, or 
stand committed , observ mg, that this prac tice, as bid down, 
or stand c«wn. **elates to witnesses, who had not attended (a) 
mitted. 

The Loid Chancli lor made the Order 

faj Hind Ch 329, *^30 f hjs pmedro is Iheic staled is to a uit 
jitm, who, having bee^n sworn to the Jiitcrrogatuiieb, afterwards rt. 
fiLsos or neglects to attend to be examined ^ 

A 
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RIDER «, KIDDER. ' Jlfcrrtt. 

“ > 

A MOTION was made by the Plaintiff, for a short or** , 

Jer upon the Defendant, to transfer the stock tinder the de* 

cree in this cause ;(a) and that service upon the Clerk in OiiSSZaltr SS 

Cpiin may be good service. 

3ir. Bell^ for the Defendaiiit^ opposed the motion; insist* 
ing upon the general rule, that nothing can be done for tlie * 

purpose of bringing a man into contempt without personal purty tmm 
service. An attachment will not issue, except upon personal aetigi 
service of the writ of execution of the dterre ; and the 
Court giving the indulgence of a short order, which is not 
the regular process ol the Court, will not put the Defendant we* 
in a worse situation. * 

The Solkitor-^Generaly and Mr. Jluff., in support of the 
Moticfit^look the distinttion, that this application being for \ 

service of the writ of execution of the decree, the Defend¬ 
ant being present in Court, must have bad notice ; and the 
only objec t of rcquiiing personal ser\ice is to prevent sur¬ 
prise. It was observed, that the reason of applying for a 
short order is to prevent expense. 

■» 

The /jord Cu AKCKLLOR.—The practice in this Court, that 
in order to iix a person with contt mpt, the service must be per- ♦ 
sonal, has a stiong analogy to the practice in Courts of Com^ 
mon Law upon attachment. ( 1 ) The service must be person¬ 
al, unless upon some very special application it is dispensed [ 203 ] 
with; which may be under circumstances certainly. The rea*^ 
son of requiring personal ser\ ice is, non con^tat^ that4:hcre is 
a contempt; that the party knows that he has neglected to do 
nny thing he was called upon to perform. But in diU in* 
titance, a decree made, when the Defendant was present in 
Court, she knows she has not done what she was directed 
^ do, and must therefore be conscious^ that she is in con* 

If this course cannot be taken,, the Oefondont might, 
when called upon to pay money, keep out of the way; and 
so prevent the effect of a decree or order made, When he 
was present in Court, 


I'he same point arising in the case of jDe MetuneviUe v 
De Manne^tlle^ (a) the order in this case was postponed 5 
that the practice might bt looked into* 

J Reported, Sc 360. P- 203. The next case. 

, - --- -- — -.■■■ I . . 

, f 

J(l) See MlHnjswarih x. Du^ne^ WaJlace^fi ffep. X4I. See Johns. Bep< 
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ISm &r pro* 

ii«at of coil- 
tempt, tl'S- 
pens*. *1 with 
UP lt*r urcuiu- 
sUmts. A 
jpsL’tj 'leclar* 
in|f. he wouJJ 
not ext cute an 
orricr, mid ab¬ 
sconding to 
•void It. 
[*3(H] 


IN this cause («) the Defendant, upon an applicatioiv ott 
the ground of his inability to iiiid sec urity ^ obtained an order 
to go be'fore the Master, and enter into his own recogni* 
zance. The Defendant not having complied with tljat or¬ 
der, a motion was made for an order, that the Defendant 
should within a fortnight execute the recognizance settled 
by the Master; and that service upon his Clerk in CtMltt 
may be deemed good service ; upon athdavit, that he said, 
he would not give the security , ‘hat he conceals himself^ 
and has no ascertained place of reside, o-e. 

Soikttor^Gcneraly Mr, Foj^blanqnt^ and Mr, Ct^oke^ 
in support of tfit Motion ,—Thcic is no doubt, that gene- 
rallv there must be personal scivire to bring a person into 
contempt: but under such circumstances as these, every 
mode having been tried in vain to serve this party, who has 
declared, that he never will execute this lecognizancc, and 
keeps out of the way on purposi to avoid it, the Court will 
make this order: otherwise parties may set the orders of 
the Couil at dtflame. 1'his practice is not confined to the 
service of execution of an,order; but applies to any pro¬ 


cess upon W'hich attachment is to issue. There arc two 
direct authorities: Raidiff v. Roptr : (a) and Thompson x. 
Jones, (A) I’he latter was a case upon subpeena to appear 
and answer in the case of an infant ; which was served upon 
the guardian ; and upon that service a motion was made 
for an attachment against the infant, and it was ordered ; 
and upon that occasion Lord Eldon found another case. 


Smith V. Marshall; in which service u^on the mother of 
the infant was ordered to be good service. The case of 
Sir William Pulteney v. Shelton (c)\% another instaiice. 

Mr. Daniel (rmicu^ Curia!) mentioned the ca^e of Sen* 
ley V. Brookes {d) in which, an order, having been itoaditf . 
upon a lady, in die country, to pay 200/., upon'aflSd^it of ^ 
ahempts in vain to serve her, and her constant 
habit of keeping her door locked, and only appearing at the 
window, an order was made, that seivice upon the Clerk 
in Court should be good service. 

C 205 J Mr, Bell^ for the Defendant,, gave up the point, upon 
these authorities; referring also, in coiifiimation of them, 
to the passage in the last edition of the Piactical Register, 
(t/) where the Defendant was not to be found; and it was 


(a) Itcporfed, miXe, vol. v 55. * P- 204^ 1 1*1 )^J27. 419. 

CO ) M S Hcfbrft Lord Btrtoiii 23d JM. 1803. 

Cc ) 4ntef vol. v. 147. '' Chancery, before Lord JStrhn, 

1803. j p. 205. Pr, Keg. lidiUon by 5lr. Wyatt, 207 
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tiiereupon ordered, that service of a decretal oxrder and irrit tWf, 
of execution on the Clerk in Court should be good. WV 

TiBtf X®/'</CHANCEttoRe—-I had no difficulty upon thU 
poiint, when it was first mentioned; but would not hastily 
decide a question of practice, especially upon so important vitw. 
a auhject. Persons are bound civilly by service upon those,, 
who are appointed to represent their civil interests. But, 
to subject a party to the consequences of a contempt, per- 
aonal service is required. If, however, it appears plainly, 
that he has notice^ that he knows what is demanded of him 
by the Court, that an order has been made upon him, and 
process has issued, which he professes that he will not obey, 
it cannot be maintained, that he shall not be attached ; and 
that service upon his Clerk in Court shall not be good ser* 
vice. This Defendant, under an order to give security, 
has been treated with great indulgence by the late Lord 
Ckancelhr; permitting him, alleging his incapacity to give 
the security requited, to substitute his own recognizance. 

He is involved in no manner of difficulty in obeying this 
order. I shall therefore, under the circumstances of this . 
cascy order service upon the Clerk in Court to be a good 
service. 

Another instance has been mentioned to me by the Re¬ 
gister ; Edwards v. Poolr. (b) It is the constant course in ( 2^06 j 
the Court of King’s Bench upon attachment, (fi) 


("bj iVA.23, 17B9. Service of the writ of eiiecutioii of kn order upon 
die Defendkot’a Clerk in Court; gooii service; the pefemkuit abscoudmg. 
Cd) jKidtrv. iTiddcv i the preceding caso. 


HOLMES y. COGHILL* March iMp 

t 

THIS cause came before The Lord Chancellor upon an 
appeal by the Plaintiffs, from the decree pronounced at the 
Rolls, {a) proper^ 

The Solicitor-General^ and Mr. Hally for the. PlainliffSyty, 
Appellants .—The general question is, whether the sum 
2000/., which Sir John Cos^hillhTiA power to raise, is to be Jets for' 
considered as assets. The fii st ground, upon which that may Power 

be maintained, is, that jus disponendi is to be considered as by will ; 

' • •, Dutaneiw^Tdft 

dUcliarg^cd; and a V'vSW power created. A subsequent codu'iJ wilkuot by the ef¬ 
fect of the be an execution of the jtnw&r, > 

Thoug-n jSquily will, iii ccrUtn cases, aid a defective execution bf a power, tho waii< 
ef execution canuol be supplied even for creditors. , . - 

' Reported, vol. vii. 499. 
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|)ifoperty itself, upon several authorities ; Goodiitle v. Ou 
tvat/^ (A) MasMyne v. Masietynfj (c) Tomlinson v. 
toHj (d) Robinson v. Zhugaky {e) Pease v. Akad^jJ") ^ 
discn V. Andrew^ (^) Thompson v. Taivne^ (h) iro%gpion 
V, Froughton. (i) If there is no case directly in potuty 
where the precise question has been raised, the result of all 
these authorities, with the dictum of Lord Hardwicke^ as 
stated by Atkyns in Bainton v, Ward^ {i) is, that a meu^ral 
power of disposition, not restrained as to the objects or the 
mode, is in effect property ; the distinction between power 
and property being, that the former is subject to some re¬ 
straint, either as to the objects oi the mode of disposition; 
the latter consisting in general a’^d unionfined dominion. 

2dly, Considering thus as mere pow ^ at the date of the 
will unquestionably the testator inttndi<» to execute his 
power in favour of his creditors: that power which was 
then in force; though afterwards icscindcd. That inten* 
tion is transferred to the power under the new settlement 
by the codicil, subsequent to that settlement; which codi*- 
cil was a republication of the will Whttlu r that is the le¬ 
gal effect, or not, the testator e\idently conceived, that he 
had provided lor his debts in that way. 

The codicil IS incorporated with the will: both making 
one jnstiumcnt, speaking and having tlfect at the date of 
the codicil. The effect of the icpublication, therefore^ 
would be to pass lands, purchased between the dates of the 
will and codicil; if the language of the will was sufficient¬ 
ly comprehensive, and they were duly executed j though a 
specific intention to republish the will did not appear in the 
codicil, (a) 

I’here is no doubt, where an attempt is made to execute 
a powxr in favour of creditors but the execution is defective, 
as, if there is only one witness, three being necessary, die 
defect will be supplied, upon the established law of the 
Court: Toilet V. Toilet^ (b) and many other cases. The 
law of the Court is also admitted, that, if a power is exe¬ 
cuted in due form, but in favour ot a volunteer, the Qwtt 
will take the subject from that person ; and give it to the 
creditors of him, who had the power, (a) But it is said^ 
where there is a complete want of execution, it cannot be 
supplied foi creditors; and certainly there is no decision, 
that it can. But, if th^t cannot be done, and this deiisionis 
light, the state of the law upon this subject it> cxUaoidma* 


ffth 6 fcj Jmi?. 750. (d) 3 J*. HiU 149. AV/Za. i39 
10 Mnd. 31. Com* 194. 2 Ex; Ca^ M. SW. PL 13. fej S t'em 181 
CfJ llok 9. Cs) 1 ^ 

M. m. Pr. Ch 52 O) 656. % 8^. 

(h) 1 \77f stated from the Register’s book, aw/e, vol, vu. 303. 

Note fb). fnj Ptifutt U alkr^ 'ol vii. 9h. 

C5 ) p 707. 2P. fm. 189. 208. y. Mlbankfe^ an(*, 

vr»l is; 190. 
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jy. The Court has no regard for the fontt of execUitog 
such a power; if the intention to execute it in favour of the 
, creditors ia apparent; but will supply any defect of form. 
Neither, where due attention is given to the form, but the 
poVer is executed in favour of a stranger, docs the Cour( 
negeprd the substance ; but in favour of creditors takes the 
n^biect from that person, for whom alone the intention is 
declared. It is then very extraordinary, if, the Court dis* 
regarding, in the one case the form, in the other the sub¬ 
stance, yet something must be rlone, to give the Court ju¬ 
risdiction. Tfu' Master of tlit’ Koih^ in his judgment, pro¬ 
ceeds entirely upon the ground, that the parties have con¬ 
tracted, it is true, that the power sliall be executed ; but in 
a given way. That reasoning M^ould be substantial, if the 
Court had not said, that the) will not, where creditors arc 
concerned, regard I he form. Upon v^hat solid distinction, 
though nothing has been done, is lire contract to be regard¬ 
ed, where creditors arc concernt^d ? 'fhe Court will not, 
unless bound by authorities, act upon a distinction so unsa¬ 
tisfactory, 

3ti. AlexanJcr^ and Mr, Fonhiant/iie,, in support of the 
Decree .—If this is not jrower, there can be no such thing 
as a general power. The cases relied upon are rases of 
absolute property. Is every general power to be consid¬ 
ered a trust for creditors ? It is surprising, as The Mmter 
of the Noils' observes, how the Court came to break in upon 
contract by assuming this jurisdiction ; upon what principle 
the Court affects the stipulation in a contract upon consid¬ 
eration of marriage, the most valuable of any, that the es¬ 
tate of the son shall bear a particular burthen, if charged 
in a particular way ; though the charge is not made accord¬ 
ing to that stipulation. I'he case of \oluntccrs is very 
different. There the stipulation has betn perfonned : it is 
indifferent to the owmer of the estate, whether the charge is 
in favour of creditors or volunteers; and the Court acts 
upon the estate, charged according to the power. Upon 
this subject the Court ought nOt to go further than they are 
compelled by authority. It is adinitted, there is no case in 
which this has been done. The absence of authority is 
strong evidence of what is the law, and the distinctions 
between power and property, and between nou-cxccution 
and a defective execution of a power, have been frequently 
acknowledged : Lassels v, l^ord CormvaHis.^ (a) ToUct v. 

'Toilet{b) Lord Toiviishcml v, Windham i (r) a uniform se¬ 
ries of dicta.^ establishing the distinction in the clearest 
terms; that the Court will do this injustice to a certain' 
^extent, but nb further. Animus^ as well as disponmd} ' 
"is required. . lu LordTowisheiuH, Wmd/iam^ Lord . 

* I ' V ' ' t ' 
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vficjiif distinctfy^ diictalittt the doetrine he U su|>po^;to 
have expressed in Bmni^n v. Ward; (d) which 
examined, appears not to be an authoriQr for it 
plying the want of a surrender the Court has refused^. ^ 
60 far as natural children ; though the motive is ^ equait at 
least: so as to grand-children, which was determined by^ 
the House of Lords \ (a) and in a late attempt against 
authority (i) Lord Eldon stopped the argument. 

With respect to the constructive republication, 
ter of the Rolls must have formed a clear judgment!^ hav^ 
ing not long before, in deciding IHgottv, ff'Vz//er,{c9 traced 
the doctrine of republication through all the authorities. 
None of them have any iesemL5':ncc to this case. The 
most length they have gone is, where apposite words were 
found. If a man devises his estate in the ^lounty of Nor^ 
foli^ and afterwards sells that estate, and purchases an es^. 
tate in the County of Kent^ and after that purchase a con¬ 
structive republication takes place, the new estate cannot 
pass; for apposite w ords, to reach the subject, must be 
found in the will. 


The Solkitor^General^ m Reply .—It cannot be said there 
is any principle in this distinction. This is not matter of 
‘positive law- The whole doctrine is the creation of this 
Court; founded upon principles of natural justice. All the 
dicta that do not relate to the case of creditors, have no re¬ 
lation to the subject; for the question as to supplying de- 
jfccts in favour of a wife or children is very different No 
instance has occurred, that a power being executed in due 
form, but for a stranger, the Court has taken the subject 
from him for a wife or children; though it would for credi¬ 
tors. (d) 


[ Mi 3 The Lord CHANCELtoft.—Suppose a power informally 
executed for a stranger: would the Court first supply the 
defect, and then give the fund to creditors ? 

Reply. —^That is a very material case. Certainly there it 
; . no autl^rity for that! but it would be very rca«ionabk. 

^ORsidetation is,not what the party has done, or intended to \ 
do ; but what it is just he should have done ; and as he has 
contracted for a powxr to increase the fund for his debts, it 
is considered just that he shall do so ; though he may have 
in the most formal ana express terms declared, that he does 
not intend that; but means to give to a stranger. He is sup¬ 
posed to have done that which he had power to do, and 
ought to have done. 

^ 'V , . V.. ^ ..if?. V 

•u , 

(^4) 2 Mk* lyS, .stated from the R<giitcr\s book, ‘ voJ- vii* 

Note fb ). aj JCettle v. Tarv/isheti^^ 1 ‘ ' 

^ol*r %LS44r. 

("c K'fyite, ved, vii. 98-.. - 

4^4 f p '^30, y. vol. ix J90 
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!lTit upon which the Judgmenl; at ^ RoUapi^* 

cee(lj[^tlii4).1^ ia to raise the mmty^ not absointelfi 

and.iftbut in a certain nmnner^ that the chancy 
• that <it never be executed, or not in the manner pre«* 
sgril^^ is an advantage the party scenres by the Mj^ementi 
no one has a right to take from him, are imspted 
the case, as it is at Law ; but exclude the universal doctrine 
of this Court. However difficult, as The 3I(ister of the Rolk 
observes, it is, to discover a sound principle for the authority 
• this Court assumes for aiding a defective execution in cer¬ 
tain cases, that principle has been long established; and, 
where creditors are concerned, it extends to the non-execu¬ 
tion, as well as a defective execution. When the Court has 
gone so far as to pay no regard to the form, if the intention 
appear, and so far in favour of c reditors as to pay no regard 
to the intention, if the fonn has been pursued, what does 
the Court regard in opposition to the claim of creditors ? 

The Lord Ch anc£I.lor. —It is much to be regretted, that 
the right of creditors to receive satisfaction out of the es¬ 
tate of their debtor should depend upon either artificial 
modes of conveyancing, or artificial rules of law, clashing 
with each other ^ and no} to be reconciled to clear principles 
of Law or Equity. I confess I am not able to reconcile 
what a Court of Equity has been in the constant habit of 
doing, and what it has refused to do. Uj[>oti the second set* 
dement Sir John Cog'hill had only beyond his estate for life 
the right, if he chose to exercise it, to call upon the tmstees 
to raise this sum of 2CXX )/.; or, if that sum should not be 
raised in his life, to direct that it should be raised in the 
way provided, by deed or will, with two or more witnesses^ 

If tins is to be considered as contract, and the property to 
go according to this deed, the conclusion upon principle 
must be, that the son might say that estate was his to ail 
intents and purposes, as the survivor; cimveyed to him for 
valuable consideration; subject to the right, vested by dte 
in his fatiier, to call upon the trustees to raise thi^sum 
of naoney; which right he might exercise or not; vet it u 
admitted without any difference of opinion, and all di« 
thoritics are uniform, that, if Sir fohn CoghHl^ the father, 
had by his will, without any witness, given that sum of mo¬ 
ney in satisfaction of bis creditors, a Court of Equity would 
have given effect to that disposition, though not within thq 
language of tlie power, h (3ourt of Equity therefore cer¬ 
tainly in favour of creditors takes upon itself to disregard 
altogether the quality of the deed ; to alter wholly the rights 
of the parlies under it. Sir folm though bound to [ 213 ] 

puy his creditors, could not be called upon by Law to pay 
them out of an estate, w'hich is the properly of another pcr-:< 
itm. Yet Equity does so strong an act as to pav them Aut! 

VoL. XTl. 1« 
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the e'^tate^ vested, tiot in hli[W, tet iti 

and it 18 not dented, {M^eordmg to the case I put,itojl|, i>y 
this will, unexecuted, Sir Johi Coffkifl had fend 

to a stranger, the Court would btiU have laid J ni 

iavour c^creditors netonlv giving effect to an atl dotH^de- 
fectivclj'^ut changing the purpose, 'uid converting th0fl act« 
This appears to mu to go this length, that Equity considetis 
this so much the property ol the person, as conti^istW 
guished from power, that, though tlu estate ought In Law 
to bt affected only b) an act consisU nt w ith the dised, be¬ 
ing vfsted in inothtr peison, until an ict shall be done^a^ 
presciibed by the deed, yet in litnui ot titduois Equit) 
acts in this minner upon \ pp^ciph , which, to make it con¬ 
sistent, stems to entitU it to go i ^ ^(1 ded further 

rht distinction Mas presst d m xh* i st powerful man-* 
ner in support ol this appeal, th it, wher in cst ile oi inter¬ 
est, to be cientcd under that powci, is qi difitd oi bmitecl 
to a third pit son, the powti must 1 1 txttutccl but, when 
the end and object ot tin power in to si i ure the bi refit to 
the party himsdf b) calling upon tni^vlLc lu his iHc, or b\ 
his will, where it is entire!) for his own u , purpose, and 
object,no ([uihhcation ol thccstitc no ntcusi \tsted, in 
a third person, but the inu rest is qp be vested in him by an 
act, to be done b) himstU then is ni gt)(»d rca'^on that I 
can comprehend, why tlu Court should not act upon it foi 
creditors, considering it propcity, ns much as by invsdiug 
the deed , getting out of an estate, \ t&n d m another pci son, a 
fund for creditors, though the act is done in such a mannei 
as not to take it out of the party, who bis the estate It 
cannot be lepresented, as the foundation of this apptal, that 
in making tht decree /7i^ (j/* tAe Rolh has deviated 

from any rule or principle of this Court, or departed from 
any decided authority , for it is admitted, that there is la¬ 
ther a ground for cuticism upon the Court, and the exercise 
of this junsdutjon, which 1 confess it seema to me very 
difficult to answer^ that the Court has not done more* i&ut 
m no oite mstanee has the Court gone the U^gfh^ requimi 
of mCt not in an original cause, but upon m appeal fmm 
the decision of a judge, toi whose opinion I hwc tht high¬ 
est respect Ihe aulhoniiLS arc most imporunt, md fol¬ 
low in a scries fioin the ycai 16^8 to thv end ot I oid Ilati/ 
•wteke*^ timt , lionv \ huh il ippc us, tint the diatiiKtion be¬ 
tween the non-cxeciuion, md the dtIcLtue execution, of i 
power his been consuntly taken llui, if the irgununt ii 
suppoit of thi^ appeal prevails, there must bt an end ot th u 
distinction, for, if evei theie was a power, this is one, and 
if It IS to be maintained, diat wherever the execution tot a 
power bangs the fund into the part\, to whom the power i'. 
given* It IS absolute piopcitv, no power, but a ineie luked 
powci can exist 
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It cannot be maintained that this absolute 
90 A 9 to be assets for <reditoraf without any act 
cept at once out of "the books the very tioti^ 

• of a power. If I held, that it was not ne* 

cesaa'tyv any thing should be done by Sir y^An Cog^hiS^ 
aa lu^ was the person, for whose benefit the postir|»Was cre¬ 
ated^ but that, whatever may have been the forms prescribe 
rd, and the acts to he done, the fund would at once go to 
axecutors, without any interference of tlic Court, though 
the estate was vested in the son, not to be taken out of him 
without an act done, it is the same as if the power did not 
exist. If that rannot be laid down as the lule, and cleariy 
k cannot, ther<* is no other ground upon which it ca« stand; 
for, if once the power is admitted to be one, that should be 
executed, and the fund does not go at once to executora, 
without regard to rreditois, it is a power that must be exe¬ 
cuted ; and then the great question arises, to what extent a 
Court of Equity will interfere. 

It was urged very ably, that no authorities have been 
cited that can l)ind me , as they go only to this length ; that 
Lord licitthvHhi and other Chancellors have said, there is 
a <lilfcrence between the non-exerution and the defective 
execution oi a power. But all these cases establish this; 
that in no instance, even in fa\ our of creditors, has the Court 
interposed against a non-execution ; and though in the 
tiarticular instance that might not be before the Court, 
yet, if that distinction did not prevaiK Lord ffardwkke 
would never have expressed himself, as he did, in Lotd 
Towndmul v. Windham, {a) 'Fhe appellants are obliged to 
admit, that Lord Ilar^hvicke must have considered that to 
be the luleof the Court applicable to this case ; and having 
no way of getting out ol that but by setting off against 
it in the case of Bainton v. Ward; [b) but in that case 
there had been an execution of the power ; and then, that 
is not a proper appdication of Loid Ihirdwkkv^s declara¬ 
tion, which supposes him to contradict every thing he 
said upon everj previous occasion, and afterwards, and 
not as speaking with leference to the particular case be¬ 
fore Couit. If Lord Uardwiche is consideied a$ speak¬ 
ing with reference to that particular case, all is consistent; 
that a Court ol Equity goes the length of supplying defects 
in the execution of a powei ; but has left to the person, 
who ha<? the powci, wluthei he will < xecute, or not. You 
iiiubl have intention: sdiiii act mdicaling an intcniioii to 
extculo; and tlun, though it is done impelfcclly, he shall 
be considered as executing it; and the €ourt wnll help him^ 
out, for the purpose of justice, in the particular instances ot 
’^persons, who arc the favourites of this Court, as they arc 

(a) 9 Vt». 1. (fj ) Statad hom the Ueg’istcr’ft hook, mie, voL vil. 
^03. 
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SSOd* ijim iavourbes of joivike. The case stated of the copj^hoM 
WsJ» is apposite. This Court su{qpli<8 the surrender, but not the 

H»uuMi wdl, for creditors. Hiere must be the wijt t then 4ie Courts 
jnformed of the mtention by that will t coti^^tetee as in 
®®*‘*^* the other case, supplying the surrender. 

Tjsntofwip- jpjyj. xht^e reasons, it is impossible for me to attempt to 
jb^d a precedent m this case. I lament, that these dit^ 

hold 19 iicuUie& and inccmsisteUGies ate to be found upon this sub* 
d^ed for They are for the consideration of the Legislature; 

who may declare, that, where a power is given to dispose 
of propert} by a certain act, if the party dies without doing 
that act, still it shall be assets. But 1 must take great care 
not to extend the jurisdiction, and begin bv doing that 
which has never been done by an^ f ms pridtci^ssors Mv 
opinion IS therefore, that this dtcue dti a.huv d 
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'.V. ’’' lioii: liis mamsge, die olwliBaiit ia die deed cf 17 !r' 
vevV construed agreeably By die trust in ilittdi^ of \ 

IsTtitOdir X 

^vc!ww.t!^ Reaaons, alleged by the respondents for affiriodiing the 
decree. 


1st. This bill called upon the Court, to escecute a cove- 
nant of Duke Henry^ contained in the settlement made on 
the marriage of his son, with rcganl to die leasehold pre¬ 
mises in question j which are holden for years. The cove¬ 
nant was expressly to do a future act, and the trusts there¬ 
fore to arise under it were pur^W exet utory. The covenant, 
which the Court is thus called apo»i execute, (and on the 
face of which it appears that the Dukt .'’as aware of the 
diiFerent natures of freehold and leasehold property, %vhich 
rendered the limitations of the former inapplicable in a great 
degree to the latter,) is, that he the said Duke should wd! 
and sufRcicntly ** transfer and assign to the tmslees, their 
“executors, administrators, and assigns, the said iVIsnor of 
“ Newark^ &c. and all the estate and interest winch *hc 
“oaid Duke then had, or should have, or be entitled lo, iv 
“the said leasehold premises ; to hold to the said frust 
( 223 ] executors, administrators, and assign'>, in tmar, 

and for the benefit of such person and pcisoand 
such or the like estate and estateand for such iht dir 
ends^ intents and purposc^^^ as are there in-beiote niLiuion- 
“ ed, of and concerning the said castles, honouiti, Ikt, afi 
“ far as the law would in that case allow or peimii/' 'fhe 
Court therefore has to consider, who thosewere, so 
to be benefited; what those ends, intents, and ptirpf^scs, 
svere, so to be answered ; and what estates or limitations ol 
the leasehold properly, which could be alhiiKdor pirmit- 
ted by la:xi\ were best calculated tc benefit those persons^ 
and to answer those ends^ hucrifs^ andpufpo^ts. To ascer¬ 
tain these several matters, reference must be had to thu li- 
mitatioiis of the freehold estatCvS: from which it appnaXB^ 
that first and other sons of the Earl of Lincoln^ and or 
Lord Thomas and of I.ord fohn^ SiC. were to take in suc-^ 
session; and that the estates thereby limited to them, were 
such as would not tiulde anyone of them to acquire an ab¬ 
solute interest, and ll /reby defeat the subsequent limita¬ 
tions, before such person had attained the ao'eof ttvinty-one 
years: hut the hast hnld estate, from its iKttu/e was incapa- 
f)h: of the sa/ne dmilattons. i'ht* nionieut it vested in a te¬ 
nant in tail, itve^3lcd absolutely^ How then were the limi¬ 
tations of the leasehold to be made to corres^)ond in 
the most nearly with those of the freehold I Ily prevpitid^ 
fts vesting' uncia the age of twenty-one. By this operation,^ 
d'e succession of the leasehold was insured nearly to the ex-* 
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in which that of the freehold was by the IimttiUon.s 
of the If it be said, that by suspcndinff tlve 

vesting^ the /ifm’AcA/ in the persnn^ hi whom the freehold Tn,%CwwmiB 
settlement, the covenant of the settlers^ with lAxmxM 
dK* leasehold /^?- the like estates as the 
IS not complied with, the answer is, that it is most JtHunnAimx, 
manifest, that the general or j'^^imary tv/J, intent^ tmdpur-^ [ ^23 ] 
p9$e of the .settlement, was to i>i^'ure the sucxessiou tindi 
that the limitation of the estates was mcicly the mode of 
effecting that object. And thereluic, that, whatever may 
be the case with respect to trusts executed, yet, in a case of 
a trust clearly exemtoi as this is, the Court will effect 
such general object by such means as arc best calculated 
for that purpose. 

2d. Tf it be said, tliat what is uquired by this bill did 
not go to the utmost extent of what ll\c law might do^ in 
suspending the vesting of the leasehold, and that tlic Court 
cannot take upon itself to prescribe limits, in the modifica¬ 
tion of estates, which the parties to the settlement have not 
thcmseivi s prescribed, it may be answered, that the inten¬ 
t'll iiT ot the parties, which the Court is called upon to carry 
iuJo eiRcl, 79 not to suspend the vesting to the utmost extent^ 

*hat mfght he by law: but it is to settle the leasehold for 
the benefit of such persons^ and for such estates, and for 
3ueh tuih^ intents^ and purposes^ as were before declared of 
the freehold, yj?/'as the law would allow ; and surely it 
compeu nt to the (h;urt to dendv^ivkat limitations, urmo- 
difuations ol the leasehold are best calculated to answer 
F!uch intention. Jiis a difficulty, not greater than the Court 
is in the dally habit of encountcriug. 

dd. With respect to authorities—it Is submitted on the 
part of the teiq)ondcnts, that the <'ases of Burnley v. Leigh^ 

'//) and Oorver v. Gecsvetio} lb) (m particular) wanani the 
prayer of this bill. 'I hohc cases spi ak ol this mode ol limi¬ 
tation of leascbulds, us part of tin known luiv of tlie Court, 
in cases, where the ('ouit is culled upon to ducct tht con* [ 024, ^ 
vevance. But the numi.rous cases, to let lound on the sub¬ 
ject of executing marri igc articles, arc all in pynuiplc au¬ 
thorities in favour of dr iespondents ; mid it is unnecessa¬ 
ry m tills case to consult j the decisif>n'' of the Ct>urr iu ca¬ 
ses, where th( parties iia\f* taken apea thetast‘l\es by will 
or St ttlemeiil to exa'iitf then oxim ititcntiou^^ or, 'in other 
vv')rd.s,^ where the the trusts have hcKn Jinai I tf diickireJ by 
he in^tuiments thcmselv<''». 
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f ' This appeal, havl^ l^en nrgufsd at.tiK bar of the House 

t\ J^ortls on the liflh, 18 th, and Swb df /VArwory, atipt?^ 

> TH*Cfcw;»TOg for judgment. , , 

o». htxeaiu ’’ , 

Tit* Duxn o¥ 

WftWCASTLK. 

Jpril 14. J.ord KLiXNBOJioucin, C hief Justice, having stated the; 
ease, spoke to the following i licet: 

The object of this covenant was to oblige the Duke of 
Newcastle to settle these leasehold csTales in like matxuer as 
the freehold estates weu- settled, by the terms of the d^ed. 
But the cifect of tlic diilcrent nature of the estates is jFatui»’ 
liar; that a tenant in tail acqtiiie'^* when of age, the power of 
imsettling an estate ot inhentam e 0) ‘ ulhring a recovery: 
but, if personal estate is included in that i* nnation, the ab¬ 
solute interest, transmissihlo, is vested m 'niin upon his 
birth. Contemplating the (fFt<t <d tins seUhment upon 
properly of these clifTorent natures, the question with refer¬ 
ence to this covenant is, how far the law will allow the 
transmission of personal estate to he assimilated to that of 
the inheritance ; so as to make iiie (;iie attenebnt upon the* 
other, in a iair sense and meaning, to jo) in tin* same line of 
succession. Such is the nature of [icrsfaial estate, that a 
[^5 ] person, claiming it under n limiintion m t.ul, .u quires, un* 
less there is a provision to the contrary, tin* a1>sf)luie indefea¬ 
sible interest, and the tllect is, that the hue ol succession 
with the freehold estate will he Ijroken. 'J hen.* is a known 
mode, perfectly familiar to convcyanceis, by which that is 
postponed to a more distant’ piviod ; by letting the tenu 
continue in luistees, upon trust to pay the rents aiul profits 
•SetUement to the cesUuf que IrastuntW the age of 21, and to assign to 
ofatenn&r him at that period; with a limitation ovei in the event of 
,ye^. his death under that age ; by wliich provision the ulterior 

'v ' limitation, which would otherwise be frustrated, the term 

', vesting absolutely in the tenant in tail, is preserved. This 

, practice of conveyancers is referred to by Lord 

by,3ir ydylK in Stanley v. 1.e}gh^[<») and at 

' , by Xord Harchvicke in Gowet v. Grosmior, (h) 

Upon that practice, though established hy these aiithorU 
ties,some donht lias been tlirown b\ siibse(|uent decisions ; 
one of Avhith is I'oicij v. Burnrll, ((') Indore Loid Tliiir- 
/or(», aiulaftt'rwards he'dre ilie l.oids Commissioners, Lord 
Loughborough iMr. Justice ^shhutsi, and Baron Jioihar.u 
In that case Lord (mmmissiomr Ashbirst., takes a distinc¬ 
tion, (whether it ispirkctJy satisfaetur), or not, J do not 
say,) between articles or covenant, and a will; where the. 
testator takes upon himself to be hia own conveyancer; pres¬ 
cribing the particular mode of limitation. I’hat case was' 

Ca J 2 />. im, 686. See page 689, fbJ Jiar?tuydr Chu. Itcp. 54. • 
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Foltqtrtd by Vawhan v* Burskm ; (d) a decision by Lord 1806. 

cannot reconcile with the decree in this Wx/ 
cause?,; this distinction appe«rs. That also was the TbrOovstsss 
caso, oi^il'wtll: the testator executing his own puiposc : in 
instance there is a covenant to do this by any practi- 
caofe inode: the only question is, whether it is legal or not. jukwcabw, 
If it is legal, effect ought to be given to it by any mode. f #^526 ] 

The decree, which is the subject of this appeal, is in con- 
'i^rmity to the decisions of Lord ^I'hcc/eAy/Wd and Lord - 
jff&fdwicke ; and stands upon principles, allowed up to the 
period of Vmi^^han v. Burskm, 'I’he intention is clear. It 
Jfi impossible for ii party to express more plainly his mean¬ 
ing and wish, that this leasehold estate, so essential to the 
diglilUy and consccpiencr: ot iliis family, and necessary for a , ^ 

Variety of purposes of convenience, should go with the 
freehold estates, us far as the law would allow ; which ob¬ 
ject will ho attained bv pi eventing the fitsl tenant in tail 
from taking the ibsolulc pro])erty ; letting it go over; and 
considering it vested in the jjieseiit Duke ; who, it is said, 
has attained the agi'of‘21 ; and lluieloiv acquired the ab¬ 
solute property, f propose, dieu iore, to your Lordships, 
that this decree shall be retiificd )>y pi-eserving the declara¬ 
tion, that this settlement, so far as respects the performance 
of the covenant as to the leu'^ehohl manor and premises at 
Ncu*ark^ ought to be estublj'^hed, and the tru'^ts perhirmcd, 
and carried into execution ; and tliat tlie said manor and 
premises ought to be settled, subject to the charges and in- 
oumbranct'S, in Host for the respondent Ilemy Duke of 
.V«f7ec<2s7/e, his executors, admioistratois, and assigns; who 
has since the time, at which this decree was pronounced, 
attained the age of 21 ; omitting the subsequent limita¬ 
tions. 

Lard ¥a.y>o \,— f requested your Lordships to |3ostpone 
Judgment ill this cause fiom m) conviction, that this de¬ 
cree Is wrong, upon the principle, seated by the noble and [ 2^T j 
learned Lord who has preceded me ; and from the very 
strong opinion I have, that it is wrong tq^on many Other 
points ; and, that the nv^le, in which the noble and learned. 

Lord pnqioscs to alter it, is luisandibncil by precedent, and ' 
is contradicted b) the decision of Lord ThurlouK It is not, 
howevel^ iii consequence ol any attachment to my opinion, 
dial I pit'sunud to addre^'S that request to your Lordships; 
but, (.onsidcring this to be a case of the grealect impor¬ 
tance, one that must establish for the liist time, how a 
Court of Equity will execute s;ii h a covenant as this, and 
in which one party seeks to execute it in diiect opposition 
to decision, it appeared to cxtvcmdy important, \viU\ 

Ctm ]h'n. r, m 
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Reference to, the i^tate limd conditiott of that grcftt toass of 
property, which at this day deserves Os mtich attetHion m ; 

inheritance, that this cause sliould undergo so ttinch 
ftion, that in future it n>ay be known, how such covenailt^ 
are executed ; that conveyancers may understand, wb|!kt 
the effect of such covenants, and of wills, treating execute^ 
trusts. 

There is no difference in the execution of an excCUtOiy 
trust created by a will, and of a covenant in marriage 
des* Such a distinction would shake to their foundati6l!i 
the rules of Kqiiity. 'I’he alteration in this decree, that has 
been suggested, will keep your Loidships clear of many 
impoitant difficulties, \vith wire'll }ou mast have been em¬ 
barrassed, if th<' Duke of JVnvrauU had not, which I take 
it to be now admitted, attained th^ ag* of '2\. but, that 
this subject may he understood in future, it is lit to exam¬ 
ine it w’lili that view 

The know n practice of convevancers h much older than. 
Stnnhyy. Leigh, [a) No point of ibis kind was determin¬ 
ed inthatcasi-. fhe point wa'c wdielher, wdiru* theic is a 
liniitatiun over of a term for ye.ns l.i default ot issue id the 
first taker, he lakes al)M)lutely. Sir jesrph '"jektiH reli rs to 
the known pmeiirc of ronve\ aucer**, ,v» the n t dium of jirool 
that the limitation conUiulcd it>i w is not too lemotc. '1 he 


practice of conv'eyancers, as iht le stated* is, that they ruin- 
ted leasehold estates to a perstm for life, with succei> 
sive remainders to the first and other sons at 21 ; it any 
died under that age, devesting tlic estate ; with a limitation 
over, if all died under that age. 'Hiat known law of con¬ 
veyancers will never suit the purpose of the execution of 
such a covenant as this ; not providing for the case of a son 
dying, leaving a son ; and, the object of these convey^anccs 
being to knit the leasi^hold estate to the freehold, if the son 
dying left issue to take the freehold estate, the estates 
would be separated j which ought not to be permitted j the 
primary object being, that thi‘} should go together, 

Xn Gower v. Gro-rjetwr (d) Lord Hardwicke decides no¬ 
thing upon the subject. I will n ad what his Lordship 
says; as it is very strong reasoning in support of the exe¬ 
cution of a diiertion, or a covenant, creating a modification 
and limitation, not as far as the law will permit, but to such 
an extent, short ol that, as will enable you to exArute the 
primary object to kti.|) the estates together, as far as the 
law will enable \(/U. Lord Hardivicht^ slates the practice 
of coave) anceis , and curries it further, according to the 
[ 22y ] report in Bartutrdhton, and according to the known prac¬ 
tice of conveyancers, which is adopted in the direction of 
: decree now under consideration, than the passage (a) in 

} 1? J\ HMl. 68G. {b ) Biirnaril Cha 54. 



Stanly V. Leigh. ffardwitit fii^ya, it is the kaown 
pra^ee o£ coaveyaiitcmg to limit leaseht^d ciitate to a ten- Key^ 
for lifc^ then to the son ; cither to be absolutely vested TavC«o«tl|ili^ 
in hiiH) when he shall attain the age of 31 > oi* upon hia ex Lijwjoiap, , 
birth f to be devested, if he dies under that age 5 and to go ^ - 
over* but not upon the simple tomingenc)' of his death un- 
der the age of 21 ; as Sij^ Joseph Jekyll says; but, if he 
shidl die under the age of 31 tvitliout issue, generally; if 
the object be to limit an estate in taii-gcncral ; or, without 
issue male ; if an estate in tail-malc be the object. 

But this is not cairving it, as far as ilic law will permit; 
for the moment a son comes to the age of 14, he may, sub¬ 
ject to tlie contingency of his dtuth under the age of 21 , 

’ not kav iiig issue male, bef|ucath the leasehoid estate. Sup- , ' 

pose, he dies under the age of 31, leaving issue male: that 
issue-male wendd not take the leasehold est.ite, as he would 
the real fstate; but the leasehold c'^tate would ho part of 
his general pcrsnnal estate , whic h may go to his next oi 
kin, and etjually to the wife n jth thtm ; ni\ in some parti 
of the kingdom, the larger portion to the 'Thciefore 

tht proposition, tfiat tlicl'usehold estate made lUialienabJe, 
as long as th<' ruks of law will permit, ;ls was said by Sir 
JuMph Jektjli ami I.r>td }t>fr<hvkkt^ is nor true m any 
u*Qse ; one Si Usc ol tho-’A word.^ being, that you are to 
make use ot ail the modificatioTv.. and luniiaiions the law’ 
will admit, to seh tt those, that wiD enable you to execute 
the primary purpose, to knit together the two estates, as 
long as the law will admit. 

The decision in thi^i cau.se goes upon a supposed distino f 2a0 j ,. 
tion between marriage articles and wills. There 1» a dk- Disunetbn ■ ; 
tinctiou ; if the will makes a direct gift, and the articles between a wiH V' 
contain a covenant, to be executed. Hut the 

between a covenant upon consideration of marriage and an coveStby :) 

executory trust under u will is new to me. f .ord Hard^ articles, to 

wicie\'i opinion, in two cases upon wills, is directly contrary 

to that of Lord Thiirlciu^ exprcsslv upon the point, tloat tjovetS.uptik^^ 

those were not cases of direct gift; but a direction how the 

property was to be held and enjoyed i under which direct 

tion a conveyance or seillement was to be made, IFjmn such 

an executory tiust the same piinciplc prevails as upon mar- wiC 

liage articles. 

The limitation in bouc/ v. Grofivejtoy was to the hinrs 
male ol the family, according to a mamisrript note : the rc- 
pint in Jiarnarchston has tlic word '■Suec«;ssively,’’ which, 
makes no dilference, J.ord nardiv'r'ke says, the «jucstiou 
is very considerable, not only in respect of the limitations of 
.personal chattels, but upon the fiequcncy of these clauses 
in wills and settlements: he thought that clause was clearly 
a directory clause only ; that he would construe it, as far us 
the words could be applies!, agreeable to^ the law ; there 
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1 d06. was no direct gift to any one; but only k ^itcction, hw jEw 

vyvs.; teiiitator would have those chattels g6: tifity veati^ iti 't$e' 

Tan CoinrTSSs executor 5 the property was in him, ^nd to he' 

Of Li^eouv cd as given to him, to settle in the manner directed hy 
the will, ; y . 

That I construe, as showing the opinion of Lord iiSW- 
7oicie^ that ihe executors took thia property upon a 
settle it according to the will. The principal diffiadtj{ir‘I; 
have, arises from the contradictory decisions upon ihfe 
ject, 'I'he principle here laid down by liord ffardwtefy^ 
appears to me to be the best; and 1 wish, it had been abtdm 
by ; and I give your Lordships this trouble, with the vie#, 
that the law may hereafter oe nnderstood. Lord Hard- 
ivkke further says, clauses of this natm - arc common in mar^* 
riage articles; and it is dangerous to adhere to the limitations 
of the freehold estate ; so as to overturn the express inten¬ 
tion ; where the intention is, not to constitute a particular 
limitation, but to leave it to the law\ 

That is tlie case of a will ; in which the testator does not 
take upon himscll* to say, what tlic limitations shall he ; but 
expresses his general purpose , leaving it to a O/urt of 
Kejuity to sa>, in w^hat manner, and by what conveyance, 
that will he best effected. This being Loid IJordivitke^s 
opinion in that case, in another case [a) Ins Lordship is re¬ 
presented to have recognized the ground of his opinion, 
as to what he said in Ggwc?' v. (irosvejwt\ (for it Is not a 
decision,) as staiKling upon this principle, that a will of this 
sort, which does not give by way of direct gift, but leaves 
it to the law to frame the conveyance, under which the 
party is intended to lake by a general expression of inten¬ 
tion, is to be considered as creating an exccutoiy trust. 

The next case is Traffordw Trafford; (b) upon which 
the first observation is, that I never found any person, or 
any book, that could inform me, that a Court of Equity 
ever executed a covenant of this sort by postponing the 
vesting to the age of 21, except the case of TVafford 
Trafford; in which the testator himself had expres^y said, 
[232 J the property should not vest until that age. Upon that 
, case, which is very material, another observation arises, 

^ , ^ that I never could displace; forming to it, as an authority, 

a considerable objection, that lias never been aiiswcrcd. 
The words are, not issue male/'' but “smh male per- 
‘‘son. ’ First, that was rLarly an e\«*ciitory ti t; ru xt, 
the limitation was expressly, when the paity should be 21 ; 
and not only that; hut it was ton person entitled to the 
trust in possession. One question was, whether the tenant 
for life'at the age of 21 would take. To that* it was-an-, 
iivvered very satisfactoi ily, that could riot be j as the testy - 
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ipif, having created interests in the nature of hcsir4ooma in tflOB. 
those chattels, most have intended those terms to apply to Vk^vn^ 
f>|ich pmema as would take heir-looms; that is, those^whoT^sCovatiJW* 
take estates of inheritance ; and therefore the tenant Em-o)wr; 
hi 'Mil before the age of i21 w ould not be entitled to have TOxuum : 
tha^l^l’t^pcrty given to him. rhe report in Aikym is not NawtsAwa^, . 
reprcbenting Lord Jjjt divickc to state himself to 
decreed in Ooiver v. Gio-sicnor ; when no decision of 
point was made in that case. But his I-ordship is re* 
pr^ented to'state his (Opinion, that it amounted to a direc* 
tijOdto settle ; and in rhis tiu' ivpoit is correct. 'I'his seems . 

to have escaped Lord nardwi^ic\s mind. If the limitation 
bad been to such son at the age of 21, as would he entitled \y'- 

to the trust ill possc‘^‘'5ion oi die u al estates, as the son must 
attain the age of 21 wuliiu 21 vear:> after the expiration of ' 

the life of his father, aliouing the period of gestation, Limits' 
that limitation would he woihin the* limits pcrmltt'-d to ^ 
ecutory devise, liiu the words are, “ such male persond’ after 
A son might die during the litc of his father under the age being:; with!; 
of 21, leaving a son, who might not attain the age of 21 for ’ 

a consideiahle time, and who also might die under 21, 
leaving a son ; who might he the iirst person, attVming the 
age of 21, and entitled to the trust in possession. A con- 
?iidera!de quesUon tiieieforc in tiiat case, totally overlooked, [ ^53 | 
was, wlu thcr llie limitation, taken altogether, was not wholly i. 

too remote, 'fhas it rested until the* cuze of Fy/tuj v.Bm^ 
nelL ('.*) 

It is taken for granted in this case, that the power of re¬ 
vocation attached upon the leasehold, as well as the free* 
hold, estates. That is not so. Uj^on the settlement that^ 
power does not attach upon the leasehold estates. Bttt, ‘ 
which is more material, the deed of 1775 does not affect to 
execute that power as to the leasehold estates. The Duke 
of Next}CQslle and Lord Lincoln^ making the aettlemenC of ! 

1772, go no further as to those estates than the sons of i“, 

JEarl of Lincolns but theTcJa a covenant by the Dttfa8,tii?V 
eettle the leasehold estates to Lord Lincoln for life j 
after his decease, for his first and other sons 
If the decishm upon the settlement of 3 775, that the 
peiiy either should vest in the fust son, not upon his birth, '' 
but at tlie age of 21, or bhould devest, if he died under that 
age without issue-male, as the fact happened, the covenant 
is gone I ’ iliL eonise of i\enls, that have h.appened ; and 
‘10 miuh of the leasi hold esl.ites, as was not taken (juI ol 
the Duke, leniained in liini, to l^e conbitlcred as llie ‘^uhject 
of the settlement of 3 775. 

The.case of Foley v. BuiUcIL is extremely impottarit.’ 

'The Coiut of Chancery at that time could not furnish a . 
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tSOtl, ^ case, in which under such a direction as occurred in 
Kysr^ V. Grosvenof^ (A) and Ttaford v. Trafford^ (c) theJimits* 
TasCotmxKs tion had been extended to the age of 21 ; unlcsa thst pcrtoid 
Of ^vas pointed out to them by the testator. 

TwiSkr of Burnell there was great discussion upon the words fdl^. 


mould to the 
purposes of 
the testator. 


UvtnJAm%. ‘‘ ever and with reference to a perpetuity; 

[ * 234 j testator was very near: hut upon the whole of the 
Effect of a taken together, that objection did not prevail; a|)d^, tte 
directory clause being directory, which a Court of Equity WoukI 
w^'raisiu^ an purposes of the testator upon its general 

^eciUory’ ciples, there never was a case, in which Lord Ilardfi^idh^e' 
trust i winch reasoning might more properly apply ; and yet a son,'Vto 
oquity will lived a few weeks, was taken penona designata^ und^' 
the words, “ who from time to sliould respectively 

“and successively be entitled.” This wrspressed by very' 
anxious and able arguments upon Lord T/iurlow ; whose 
opinion was, that, if the testator did not give explicit 
rections as to his meaning, there was onlv the choice, eirher 
to say, the leasehold estates should vcstci? imfant? the child 
was born, or to carry the limitation to the utmost extent the 
law would admit ; that the clause in Lord Folt'r/\s dl did 
not enable the Court to take the latter course , that it would 
be very inconvenient, for the purpose of annexing the es¬ 
tates together, to carry it to that extent; and, tlie testator 
not having pointed out, what was the intermedia^ raodi- 
ftcation between the extremes, tlie Court had no authoiity 
to adopt an intermediate modification; and therefore Lord 
^Chur low held the interest vested in the child at his birth. 

That cause did not rest there. It was rc-Jieard before 
the Lord Commissioners ; and Lord Loui^hborouffh reasons 
upon it as the case of a will directing an executory trust; 
and savs, if I recollect his expression right, that it is impos¬ 
sible iVom such a hint to pursue these several article* 
through ‘all the niceties of modification and limitation. 
The distinction, taken by Lord Commissioner Aahhtirst^ 
has been noticeil by the noble and learned I^onl, who spoke 
[ 235 ] last; that, where the testator leaves it to the Court to ntake 
the Conveyance, the Court will protect the property, as far 
as may be ; hut that testator had taken upon himself to be 
his own conveyancer. ISIy answer to that is, the Court 
may hereafter do that; bat they never yet have done it. 
Tills decree docs not affect to do it, and then- Is no prece¬ 
dent, that the Court c\( r did what I-oul (Jonunissionrr 
supposes. That testator did rot take ujioii him 
to be his ouj’ conveyancer. Upon the authority of I,.orr] 
flnrdrvicie^ and of Lord Lotighborou^^b Jn that ca*e Kc did.- 
not; arid if the dcci’cc, now before your Lordships, is to 
stand upon those dicta of I^ord Commissioner Ashhurst^ 
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short of what those require to be doee* ta06: 

l^rd Comtnisskmer AsMttrsi has sat4>^ 

except in Trafford^. Traffhrdi (e) it^TnaCiwsi^sit, 
wW^wph^ age of 21 was expressly fixed oy the testa* 
tQjps^n^ bound the Court. From the decree of thoffiiu 

affirming Lord Thurlow^^ decree^ Kainumtr: 
thi^'^TO appeal to your Lord..hips ; upon which a ques* 
ticast; . 19 ^ put to the Judges^ whether the creditors of Eel* 
could take the chattels in execution: if they 
coutdlf'die property was absolute: otherwise not. llie 
opiaicfiil of the majority of the Judges was, that the chat- 
tds did vest absolutely; and upon that }'our Lordships 
oSumed the decree. 

tn Vaughan v. Jlurslem (h) Lord Thurloxo says distinct¬ 
ly, there was nothing in the circumstance, tliat the w'ords, 
as far as die law will admit,” were not in Lord Folct/s 
will. The words in Vaughan v. Burslem were as strong as 
could be : but Lord Thurlow again held, considering him- 
sdf fortified by the judgment upon the appeal in Fotaj v. 

Burnell^ that he could never construe that will, as calling [ 236 ] 
upon him so to modify the personal estate as to tie it up for 
22 years i which is as far as the law will admit ; and his 
Lordship marked all that reasoning upon the words, as 
far as the law will admit,” &c. by stating, that it was 
mere pedantry to rely upon it; and held a sou upon coming 
into me absolutely entitled. 

Upon the true result of the authorities I do not think, 
the principle is, that the property is to be tied up, as long as 
the law will admit. If it were res integral the best prin»- 
ciplc accoiding to my opinion would be, that the testator 
ought to be considered as furnishing the Court with all thw 
means of enabling the party to tie up the property, not » 
long as the rules of law will admit, but to that convenient^ 
extent, which will enable you to execute the general, 
anary, purpose of the will or settlement, to carry to^^er 
the,real and perscand estates. That principle clearly is not 

‘i['M great deal, of the difficulty is removed by the proposL 
lion of the noble and learned Lord, who preceded me; for, 
if that is adopted, this decree cannot serve as a guide to 
conveyancers as to what is to be done under any other cir¬ 
cumstances than a tenant in tail in possehi)ion, attaining the 
age of 21 ; and, if a rule is to be adopted, which contra¬ 
dicts former authorities, in so putting the case, his Lord- 
ship has adopted the most judicious mode. If 1 had de¬ 
rided this cause originally, 1 should have derided it accoid¬ 
ing to Vaughan v. Bnnlem. That authority referring to 
rfinj V. Hurndl^ and no one being able to slate such an 

9fl ^ 
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Oasbs in Chakcktiv. 

ISO®* execution of such a covenant as this, as ever having, 
VvV place in practice, I should have thought tnyself 
think at present, that is the better opinion 
Of Jjxctus count; for what * has happened in this instance 

Ihw; “Stivih ot • under the authority of Vaughan v. 

UavcASTLB. Foley v. Burnell^ assignmuits have been made 
[ % 337 1 property, under the notion, that a son, when 
take the absolute interest ; and your Lords^hips 
a very large property enjoyed under those cases, 

But, I think, Lord Hardwicke'^i was originally 
doctrine; and under thf.se circumstances, recollectjMl|iC 
opinion of that great Judge, and the opinion of Sir 
Jekijll^ the decision in the C^oitof Chancery, and knowing 
the concurrent opinion of both tic roble and learned Lor<l6, 
now present; and, that the opinion oi Lord Thurlow 
is, that this cause, with some such modification as ia pro¬ 
posed, will be rightly decided, though 1 cannot reconcile 
the principle of this case with the two cases, decided by 
Lord Thurlow^ I bow to all the authorities, to which I have 
referred ; and stating, that I am In some degree dissatis¬ 
fied with the determination, and, that a better decree than 
even that now pr(>posed might have been made, I will not 
put any question upon it. I have discusst'd the case with 
the hope of making the law better understood in future. 


The Lord CHA^cLJAnn.‘ —I understand the opinion of 
the noble and learned Lord, who has just sat down, to be, 
that, if the cases of Fa/ey v. Burne/land Vaughan v. Burs-* 
fern had not been decided, his I^ordship’s opinion would 
that the decree, as far as we have any thing to do with it, 
would have been justified. In this cause, as it came before 
the Court of Chancery, the intention, that these estates 
[ 238 ] should go together, as far as the rules of law would ad¬ 
mit, cannot be doubted. The question in the Court of 
Chancery was, whether the interest in the leasehold estates 
was absolutely vested, or not. The modification of the de¬ 
cree, now pointed out, is, that the respondent, the Duke of 
Newcastle^ should have the absolute interest; the appel- ' 
lants coming to your Lordships’ b.'ir, to maintain their own 
rights ; which are negatived by the Court of Chancery, upon 
principles admitted by the noble and harned Lord who 
spoke last; and no .^mcndment o( tlie dec tee in that le- 
spect being proposed. Finding it iiop(3ssibic to reconcile 
all these cases, 1 think, tliiU, wlucli, it appeals to me, noulcl 
have been iht judgment of Loul Ha) Jivhkc^ in v. 

Grosvenor^ is the best. A Court of Equity should give a 
construction to an executory covenant of this kind, agreea¬ 
ble to what would have beentlic direction of a convc) unc< 
consulted by the party; informed, that he had settled his 
real estates in strict settlement, and hud IcasclKdd estates. 








. r wished to have tied u}»;«s ftr SWfc»^«^(l!#' iS^ 

If be does not cjwntss his intention dUdOtt^ Vot^ 
^n^Coort cannot act. If he wm be htf> own conveyaAcer»^t)««ra^ 
and the estate, the Couit has no junsdkdon to altei* ^ 
that ^atate, do created by the party himseli, but upon such ^ 

a covenant as this the Court has junsdiuion under the au- 
thori^ of Gower v Grosvenor, md it is teasonable, that 
thf mtention shall be executed, when the Court can see it 
1 concur m the moditication of the decree pointed out by 
the noble and leaintd Lord , who opened the cause , and 
have no doubt, if it hid been buj^g sttd immediately after 
the detrtf, it would ln\e been adopted 


The following ordci wjs made hy the House of Lords ; Jlpr*tt9 
reciting, ihit it vva-s admitted bv the agents on both sides, [2393 
that the Ubpundtni, the Duke of Ntwuihtle^ had attained 
his age ot 21 > t'lis. 

It IS ordeitd and adjudged by the Lords Spiritual and 
** Temporal, in Parliament assembled, that the said decree, 
complainetl ol in the said appeal, be varied, b> leaving 
^ out horn the word ‘assigns,’ to the words, ‘and it is 
“ ordered,' it being unnecessary from the circumstance of 
the respondent HtJiry Peiham Pelham Clinton Duke ol 
“ Neiuastlt hsving attained his age of 21 years to decide 
“ any thing touehing the part of the decree, so kit out. And 
“ It 18 further ordered and adjudged, that with this varia- 
“ tion the said decree complained of be, and the same 
“ heicby affirmed.’^ 
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HILLARY V. waller. 

THE bill prayed the specific performance of 
mem by the Defendant to purchase a farm and 
ad I'ingrtth-IIall Fiirm^ 'I’he Defendant objected *40^ ihe 
title; which stood on the following circumstance?. 

By indenture, dated the 27th of Fcbrvarij 1694, ap¬ 
peared, that by indentures of lease and release, w 

22d and 23d of fcbnianj 1664, expiessed to he made be¬ 
tween Sir Thomas Fins^ Thomas Lake^ AlikhmuWiA 
Manj^ his wife, Sir llumphrij Mildmwj^ Humphry ana ite* 
thony JShldmay^ the two youu^‘'r * sons ol Sir Humphry 
Mildmaij^ of tiic one part, and lira, / Mddmay of the other 
part; reciting a recovery in the 14th year of King James 
the first of the manor of Si. Clervs and Heron^s^ and olh<r 
lands in Essex., and of the manor of Fin^reth ; and an in-^ 
denture, diUtd the 1st of Mutch 1653, wheieln it wascovc-^ 
nanted, that a fine should be levied of the manor of Bkh-- 
nacrcy and other lands in Essex., to the use of Sir Gobart 
Barrington., and his heirs ; and that by indentures, dated 
the 24th of March 1653, between Sir Ihmphry Mildmay 
and Robert Johmon., of the one part, and Sir Gobart Bar^ 
rington., of the other part, the Manors of St. Clere^s and 
jlieron's were conveyed to Sir Gobart Harrington^ and his 
beijrs; and that by an another ind«iuturc, dated the 24th of 
flfqrch 3 653, between Sir Gobart Barrington^ ol the one part, 
and $ir Humphry Mildmay., of the other part, it was de¬ 
clared, that, if the recovery for so much of the lands, com¬ 
prised in it, as were contained in the said indenture of the 
1 st of March., 1653, should before the end of three years 
be reversed, and if Sir Humphry Mildmay^ or his heirs, 
should before the end of one year after such reversal, do 
all acts for the better insuring to the said Sir Gobart Bar^ 
ringtoHy and his heirs, the said Manor of Bicknacre^ (s?c. 
then Sir Humphry Mildmay might quietly hold and enjoy 
the said Manor of Si. CkrtPs and Ilcroti^s; and reciting, 
that by indentures of lease and release, dated the 21st and 
23d of February 1664*, the release being between Sir Tho-^ 
mas Piers., Thomas Lakt\ John Mildmay and Mary., his 


J(iy This decision, Sui^tlen^ 

(Vend. & Jt*vrch. 2 Amcr nd •250,) r<T- 
tainly has not met with the aiipiobaiioii of 
the Bar, and has occahioned considerable 
difficulties in practice. It is cited, how- 
ever, by Jiuljje Stoiit, delivering Lhc opin¬ 
ion of Supreme Court ot ilie United 
States in /hwoJ^^ v. Cvatz, d Wheat on, 
the daclrine said to “meet thtir 


entire approbalion Jmlt'C 
uho originidl) decided tin cause diftcrcnt- 
ly, as In the point upon which (he Supreme 
Court ie>efsciJ Ins decree, was ab.scnt. 
His opinion will be found. 1 Peters' Hep. 
364. See also, J/um v. Schuyler et al 4 
Jdhps. Cha Rep. 1, where it is cited * 
recognised as authority. | 


. wij^'Sir ffwi^Ary Mil^ mi Mthwg '] 

one pmt^ mi JPImSf Gurdarf^ md Antlmty J[fi^hmri^^f 
of thtii c^er pm, the Manor of Se. Clerti^s md Skran*^ l^iauait 
was conveyed to PhUtf Gurdon and Anthony Knights* 

^riflJpp^Hud their heirs, the said Manor of Fingretk and ^^*»*** 
Mi^t^h*BaU Farm^ were granted and released to the use [ 241 ] 
of Menn/ Mildmay^ his heirs and asiiigns; and it was de¬ 
clared, that the said Henry Mildmaij^ and his heirs, should 
atmd seised of the said Manor anil farm, subject ti> the , 

seveiral trusts therein after expressed: vtz. subject to the: 

JNiyment of two Annuities, of 200/., to Sir Humphry Mild* 
may^ and 80/. to Ladv Jane Catharine^ his wile, as a CoU 
latend security to Gurdon and Knightsbridge^ their heirs 
aiHl assigns, for the title of the said manor of St, Cltrds 
md and the lands and premises, intended to be cou- , 

veyed to Gurdon and Kfiightshridge^ihen heirs and assigns, 
by the said indenture of the 22d of February 1664, and for 
quiet enjoyment, free from encumbrances, CsPe. other than 
the said Annuities ; and further, until Gurdon and Knights- 
bridge^ their heirs, fcfc. should be ejected by reason of any legal 
title, charge, is>\\ preceding the said conveyance, out of the 
said manor of St, Clerds and Heroti^s^ &V. anci the afore^ 
said trusts being satisfied, and Gurdon and Knightshridge 
so collaterally secured, upon trust to permit the said JJary 
Mildmaij to receive the rents of the said premises during 
her life; and after her decease to permit the said John 
Mtldmay to receive the said rents ; and after his decease in 
trust for such person and persons, estates, as the said 
John and Mary^ by writing, with two witnesses, or he sur¬ 
viving, should by will appoint; and .also upon further trust, 
that, in case there be no legal eviction of Gurdon and 
Knightshridge out of the said manor of St Clerds and He* 
renV, before the expiration of 11 years next after the 
deaths of Sir Humphry MiUlmay and John Mildmay; or, 
in case there be such eviation, if Henry Midmay ^ his heirs, 

&fc. should not be evicted out of the lands, so granted, £s^c. 

then Henry Mildmay,, his heirs and assigns, shall convey to 

the said Mary for her life, and after her decease, or in ttm 

of her decease before, to such person, idc, for such csteic, [ 242 ] . 

idc, as said ""/ohn and Maty,, or y<?/in, after her decease, \ 

should appoint one full moiety of the Manor of Fitigreth- 

Hall^ idr, thereby convoyed to Henry Mildmay,, and Ids 

heirs, free from incumbrances ; and lastly, it was deflated. 

That the assurance thereby made, of Fingi cth-ilall Fathiy 
and lands, to Henry Mildmay,, and his heirs, was so made 
only for collateral sccurlt)' to Gurdon and Knightsbridgr^ 

’ their heirs, &7'c. of the title of the said Manor of St. Clcit\^ 

.iind Heron's^ &fc. 

liy indentures, dated the 2rth of February 1694, being a 
‘bcttlcment made on the marriage of Elizabeth Cory., daugh- 
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Cases in Chancery. 

’ tCr of ^ohn Cory and Manj, his wife^ late 
with Wiiliam flitch^ and also a deed of revocation 
sisting trusts, and an appointment of fresh trusts^ 
covenant to levy a fine, of the Manor, farm, and tai}da».«t 
I'm^reth^i^c. it was covenanted, that the said 
Fin^reth^ and other premises, were free from incumhi^* 
CCS, except a lease and rent charge, since expired, or except 
a conveyance of the whole premises to Henry 
and his heirs, as a collateral security to indemnify him» has 
heirs, and assigns, from any incumbrance upon the Matiot 
and premibcs, purchased by him, or his trustees of yohn 
and Mary Mtldmay^ and their trustees. 

In the year 1737 the tenant for life, under the settlemexit 
of 1694, and the coheirs of the sv..j'uvor of the five trus« 
tecs, granted a lease of the lands in Fhig. ; the settlement 
containing a provision for that purpose. 

In the year 1750 the tenant for life and tenant in tail un*-^ 
der the settlement of 1694 suffered a recovery, ft appear*" 
cd upon tlic deed of 1694, that Lady ^ane Catherine MUd^ 
may was then living. 

The objection to this title, taken by the answer, was 
founded upon the indenture of the of Fcbntat y 1664; 
which is excepted in the covenant against inrumbiances in the 
indenture of settlement of the 27th Febrnanj 1694, The De¬ 
fendant admitted, that the original or counter-part of the said 
indenture was in the possession of the Plaintiffs : that the 
Plaintiffs, or the peisons, from whom they claim, have been 
in possession of the premises for 14() years ; and that the 
Manor of St. Ckre^s and Heron^s is vested in trustees upon 
the trusts of two family settlements; and that, if the legal 
estate in fec-simplc of the Manor and farm of Fingreth is 
outstanding, it cannot now be got in ; and he insists, that 
under all the circumstances, the legal estate must still be 
considered as outstanding upon the trusts of the said inden¬ 
ture of the 25d Febnun^ 1664. 

The deed of the 25d of February 1664 was produced 
from the possession of the Plaintiffs. It appeared to have 
been executed by only three parties, and there were but 
three seals. Two of these were clearly conveying parties. 
The third signature was “ //. Mildmay which the Plain* 
tiffs insisted was the .signature of Humphrvy Mild?nay^ an¬ 
other of the couveyi ■‘g parties; using their ])nssession of 
the original deed as evidence, that there had been a recon¬ 
veyance : the Defendanl suggesting, that this might be the 
signature of llvmy Mildmatj ^ that the deed produced 
might therefore have licen intended as a counter-part; or 
both parts might have been originals; and in either case no 
inference could be drawn from the possession of that inslru-^ 
nient bv the Plaintiffs. 
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Scmillyy and Mr» Shadwtll^jm.for ihe piahUtJ^^^"-'^' 
Under the circumstfinces there no objection to this tit!o: 
an estate conveyed for 110 years, as if the persons entitled 
tvere seised of the legal estate ; no mention of any incum*^ 
brance Or charge, or of the legal estate being outstanding. 

Tfe« deed, by which the reconveyance of the legal estate 
was made, certainly is not to be f' and. Thence it is con¬ 
tended, that the legal estate is oul'^tanding ; anti therefore 
there is only an equitable fee. The objection is not, that 
any beneficial interest can be set up in any person. A con¬ 
veyance is under these cirrunistanres to be presumed in any 
Court, though not nov/ ro he produced. The legal estate 
was vested m a iru^lee for a Li itrun purpose ; and, when 
that was answeied, n tiust rcsulud lor the l^hiinlifts, and 
those, under whom tin*) cl.nin. ]No demmd Ihis been set 
up; nor h.is the estate bet n icsorted to, in respect of this in¬ 
demnity, Itiscleu now, no intumbrauce can be set up 
against these estates. The indemnity has not Ixen insisted 
upon for 140 ) ears, riu Plaintifl's are in pos5>essi(jn of the 
deed cieating the indemnity; which they ought not to be, 
upon the supposition that it is not at an end. There is no 
trace of any claim m respect of it. It does not appear cer¬ 
tainly, in whom the legal estate was at the time that deed was 
executed, 'fhe purport of that deed is, that the legal es¬ 
tate W'as in all these persons: not a conveyance by some, 
and a coiitirniation by others. It is certainly a very irre¬ 
gular deed. I’here is no trace, subsequent to 1()94, that 
the legal estate was outstanding in any one. It is to be 
presumed, that it was conveyed to the person to whom it 
®ught to have been conveyed. 

The cases of presumption have gone a great length: Tfte • [ 345 ! 
Mayor of Kingston upon Hull v. Horner; (a) and the case 
there stated, of a grant of the crown presumed; and 
e/l V, Mtlbanke^ {b) in the note. There is no case very like 
this: but in many instances the Court proceeds upon the 
presumption of the existence of instruments, that do not ac¬ 
tually exist: as a release of the equity of redemption 
upon 20 years possession by a mortgagee: so, where no in¬ 
terest has been paid upon a mtirtg-agc for a great length of 
time, unless there are other circiiinstances, a release by the - ^ 
mortgagee is pre.sunicd. C’crtuinly more than 20 years are 
necessary. If the Com t cannot pi esume this conveyance 
after 110 years, there can be no moic reabon to presume it 
after oOO. v. T/fVor^ {r) and otlicr cascbjirue es¬ 

tablished presumptions upon less time. Dor v. / Vcw^c7 (i/j 
was a presumption of actual oustei U one tenant in com¬ 
mon of another upon uninterrupted possession for ob \ears 

. ( j Tow//. lOi’. (^'6) Corjf), 103 anttf, 'ol vi. 67.' 
j MU 497 Cvz.‘ff, ‘:r. 
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Mt . Rkhard&y and Mr. Heart^ for the i}^irw(/tJA^~Thcrc 
v^vw is no ground upon these circumstsinces to presume a mcon*^ 
ifiuiAX vcyance. Presumption is a question of met, upon 
^ Stances. The legal estate is shown to have been outstand'' 

\rAUsa. 1694. The question is, whether there is^ 

upon which a jury could upon their oaths say, they 
there has been a re*conveyance j and the judge in this Gouit 
is upon this question acting in the province of a juryv If 
that cannot be said, the legal estate must be taken to 
outstanding: the length of time making no diiTcrence/ If 
[ 246 J there was a draft, or any thing of that nature, to stip|»Q|rt 
the presumption, a jury, or this Court, would be justi&d iu 
making it. In many cases the nature of the enjoyiueiif 
would entitle the party to believe i'^ere was a rc-convey» 
ance. If there was an outstanding tei;,. in mortgage 150 
years ago, and the mortgage instrument was found among 
the family deeds, a re-assignment of the term may fairly be 
presumed. But where the enjoyment is perfectly consistent 
with the outstanding legal estate, there is not the same 
ground. In the case, cited from Coivper^ the party was in 
the actual enjoyment of the tolls for 2 or ;iOO yearn ; from 
which the right must be inferred. 

Admitting a trust, when the purpose is gonc^ it dues not 
follow, that the estate was re-coiiveyccl. It is uncertam, 
whether one of the persons executing is the grantee, or a 
granting party: if the former, this instrument may have 
been the counter-part; or both parts may have been originals; 
and nothing can arise upon the Plaintiff’s possession of it. 
But this instrument, being executed only by some of the 
granting parties, cannot be the original. Besides, in the set¬ 
tlement of 1694 this is excepted in the covenant against in¬ 
cumbrances; which shows they considered the deed an 
operative deed. The exception of it is ns of a good con 
veyance, 

"J'herc is no evidence of a re-conveyance, except what 
arises by way of presumption from length of time. It is 
clear the trustee in the settlement of 1694 had not the legal 
estate in him: the conveyance being excepted, which carried 
the legal estate- It was outstanding therefore in 1694. The 
1 deed of 1737 is ;i lease, in which the heir of the surviving 
trustee in the deed of 1G94 was a party But it does not 
follow, that he had th i legal estate in liim any more than 
f 247 ] that his ancestor had. The only evidence of any transac¬ 
tion between the parties is confined to tliai l(*asc. A lessee 
never looks into the title of his landlord, hut lakes what title 
he can get, and is content with that, (a) 

There is no trace of the legal estate having been re-con- 
veycci. A recovery was suffered in 1750: no person, a par- • 


'^n ) I?'' \ol. 3"7. 
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ty to the deed, leadiiij^ die ti&es of that recovery>reprfee^ ? 
ing the person, who had the legal est ue under the ccaivey^^ 
aftce, excepted in the covenant agaiubt incumbrances m the 
se^^metitof 1694: no draft, abstrai t, or any thing, that 
to a supposition of a rc-convcyance. There is no 
bill, bV. nothi*ig of any sort till the lease in lY3t. 
is desired to infer, that the legal estate was in 
thjfiJfoir of the surviving trustee then j as he was a party to 
th^kase: it being deaf, it was nut in his ancestor. He 
might have been requiud ro join upon other giounds, 
Tlierc miglit, for instance, have been a pcAvcr to let, with 
consent of the trustees, lit vonfl that, theie is nothing but 
length of time to infhK(‘ the Court to believe, there w'as a 
rc^conve}ance. 'I’liat can never he presumed, where the 
possession and I njoyrnent an consistent with the legal es¬ 
tate outstanding in aniuiier. 'I’lie deed ul indemnity of 
1664 was to secuti possession and enjoyinnu for 11 years 
after the lives of the parties in that deed, as to one moiety 
of thf estate , as to the other moiety nothing is said. There 
is no purpose, upon the execution of which this legal estate 
was to fie nt an i nd, and to be re-conveyed; but it is given 
geneially as a security for the title for any length of time, 
'riic enjoyment was with the vt-stuy qiw triisU\ There was 
no necessity to pc rfect their enjoyment, or title, to call for a 
re-conveyante of tlio legal estate. J’he indemnity might 
become nugatory at th(' end of OO years ; but it does not lol- 
low, that the legal estate was to be re*conveyed. Suppose 
nn estate tail; a base fet iicquircd by a line \ and the parties 
claiming under that base fee in possession till the exUnctioa 
of that line; lire re is no doubt of the right of the remain^ 
der-man to recover. 'I'hcrc has been an instance, at Chester^ 
of such a recovery at the end of fX) or ICX) years. If 4|Cir^ 
is no valid recovery, though the fine, by which the base fee 
is acquired, bars the issue, the remainder is not displaced; 
and, if the remainder is in the crown, it can never be barred. 
It is possible Uierefore, that there may be occasion to call 
for.the use of the indemnity. 

But suppose wc arc satisfied, that the estate, which is the 
subject of the indemnity, is such, tliat tlu; owner cannot ht 
disturbed, what then is there to call upon the Court to pre* 
sume a re-conve\ ance bv the trustee ? When w’as he to be 
called upon to re-tonvev : when is it to be supposed he was 
Tiv)t to be called upon ? Never; unless the pei sons loi wlunn 
lie IS a trustee, will join in direrting him to convey. Jiut 
that does not at all appear in the transactions of this family. 
''I'here is therefore every reason to presume, that he never 
did rc'convey. But it is not necessary to raise that pre- 
sufhption: the legal estate outstanding, and the enjoyment 
•perfectly consistent with that: no act shown, in which it was 
necessary to have such re-convevance, and a possible case 
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being shown, in which there may now bn occasion for the in* 
demnity. The legal cstaie appearing to be out, they ought 
to show it was got m. What is thrown cut upon {preatunp** 
tion by the Lord Chanvdlor^ in Harmood v. OgloH^^j^i^) 
and has been * saidin other cases, is applicable, where 
joyment is inconsistent with the estate outstanding. 
the Court directs the jury to presume, what is very ^lificuU 
to presume, a grant. Where the enjoyment goes a 
way hack, the Court, or a jury, make the presumpffdiiMUi 
an emlovviTiLiit upon enjoyment of tithes: a right of li^y, 
iife. that is, aa it cannot he supposed, the enjoyment Woutd 
have been permitted for 30 ) ears without interruption by 
the persons having the ngn. to the rest of the ! 
amounting to evidenct* of amm. sttor.;: obligation not to pro*’ 
vent it. It is veiy different, when the cujoynient is pcrjfect^ 
ly consLatent with the outstanding legal estate. The ques¬ 
tion is, whether the Court are bound to say, upon their oath, 
there is re.ison to believe time was a rc*coiive\ance. It is 
not to be prebiimed, that the legal estate is brought in, mere¬ 
ly as it is very mconvenitnt with respett to title to suppose 
it oulstauding. 'riiat is not the qut btion. I here is not a 
traie of any dealing: lor the legal estaU* in this family, 

Mr Romilbj^ in Rcplif .—It is clear upon the deed, the 
defect that might possibl) be in the title to these estates, 
was one, that must be settled iu a very short time \ m the 
life of John MiUhnay^ or eleven years after his death. The 
only question is, whether the circumstance of the legal es¬ 
tate not being re-conveyed Is any objection. I'his question 
was never put upon such grounds. 'I here must be an end 
of all presumptions, if the Court is to say, as a jury, upon 
their oath, they believe the legal estate was rc-conve}ed. 
A)N;hese are questions of great obscurity ; and the jury 
must decide between the probabilities. They cannot say 
upon their oath they believe either wav- I'hey can only say, 
it is very improbable the legal estate should be left a great 
length of time outstanding, for no purpose whatsoever, by 
the persons entitled to it; and that it is very inconvenient to 
suppose it; but not, that they believe it was re-conveyed. 
The legal (estate in fee is never left outstanding, aa a teim 
IS, to protect against incumbrances, 'fhe incie circum¬ 
stance, that the parties are entitled t(j call foi a re-coiney- 
ance, is a ground for the presumption. But there is a great 
deal more here. The Plaintiffs ha\e a deed, whi( h the) 
ought not to have, if there has nc^l lu en ,i ri.-cun\eyaiu r. 
d'his deed was executed by tuar of the gianUjrs unquestion¬ 
ably ; and the signature of //• Milamay^^^ may be either 
Humphry or Ihnrij : but the one case is liable to the ob¬ 
jection of groat improbability: a counter-parr, executed ?>y 


f {tj ^ntr, t{)l. viii. IG6. 
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two qH the gruitis^ atid the grantee. It is imposBible ^ 

count for the co-hcirs of the surviving trustee being caUiedI Wh^ 
upon to join in the leas^, unless the h gal (statc'was in thent^ , f; 

Thtinsh i® true» a leWc in geneial docs not enquire into ^ 

^ of his lessor, no honest U ssor will grant a lease 

taking care that the lesser has the estate. It is ifn>- 
pOfi^e for the purchaser to suggest any diflicully hereafter 
f|^ this supposed legal estate being set up. It is adipiN 
tkfit'tkierc never can be a re-conveyance of the legal estate* 

Titit shows he can never be disturbed ; il it is oulstancU 
injftf In five years it will not be necessary to go back fur¬ 
ther than 1 ^ 50 . 


“ 215e Master of the Hoirs.—The question is, whether 
a rc-^conveyance oJ the legal estate ought under the circum- 
stnnees of the rase to be presumed. If it ought, then it is 
not an equitable, but a legal title, that the Defendant is de¬ 
sired to lake. I agree, that length of time does not by itself [ ^11 
furnish tlie same sort of presumption in this case, that it 
does in a rase of adverse possession. L(^ng continued pos¬ 
session implies title j as, if there were a different right, the 
probability is, that it would have been asserted. But un¬ 
disturbed enjovTnent does not show, whether the title be 
equitable or legal. Jt does not follow, however, that a con¬ 
veyance of the legal estate cannot be the subject of pre¬ 
sumption ; though the pre.sumption is made upon a different 


ground. 


- 

Lord Kenyon^ though disinclined to permit ejectments to 
be maintained upon equitable titles, always admitted, that 
it might be left to the jury to presume a conveyance of the 
legal estate; and so far acceded to Lord MnmjitliVB doc- 
trine, in Lade v. Halford{ (a) although disbcnting frotdWiial 
of some other cases j in which a legal estate, clearly out- i 

'itanding, wa$ held to he no impediment to a recovery *** 
law by the party tjencficially entitled, (h) On what ground M 

was such presumption to be made ? On this j that what 


(*"< 1 J See V, antfiy \ol. \i. 

Cn J p 251 JiutL ,A" p JIO 

I 5 , See /)u(‘on lli*‘ (.leuj'Si <jI r, 1 Ttvm liep, 75S. ' 

jVuft'. I)q, oji tlje deutts^* ot Hiuhd>‘ ? v, SittpU% 2 'JWm Ht‘p hdl. Good'’ 


ulr r 'Vtun Jitfj. i . Voi' Mi the 4jfMiisi. ot /hi CGf,*av. tthur- 

’o?i, is ‘I\'i m 2 .ind *Ui judj^'iunt iii G'rnUo ^ liickutlly nnlt\ v'd \i. 


Die course of uutlioi itv upon th.s siil)|t(t, soire Die tjine Lord 
h.is a atnet rej^ardto the onj^inal iialuie of the .ictmii rU 
ment. T‘ho eflect hov cvti* is to limit the geiur.d of tli..t .u tion, as 
the means of Trying title ; to which pm pose il wai, by ,i sc*^i!cs of hgal 
, toipn aiwotisly adapted, and fora long period applietl. According to 
1 }k 3 case of Da ^osta v, /yiuirt'm, for instance. ,l c reditoi* by judgment 
vunnot in that way have the bentht oflus judginc ut hy , d there is 
a common b ase for 21 }car8, prior m date to liis ludgmcnt; though clc- 
TTing only to Tcrciso- IhA rents , not to Ui** int» reat of thi^ tenant. 
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1806, ought 10 have been clone should be presumed to have Ijeeii 
clone. ^When the purpose is answered for which the legal 
estate was cbnveyed, it ought to be |•e•conveyed. 

Preaunnpiions do not always proceed on a belief, that.the 
thing presumed has acuiiilU taken plate. Grants are 
[ ♦ 252 J quently presumed, as Lord Mauiifield says, (a) 

Presump- the purpose, and from a principle, ol quieting the 

onV^ ber There is as much oftasum lor presuming convey*^ 

iS; thatthe^ ances of legal c-statcs ; as oiherwise titks must for cveiSre- 
thinp-has ac- main imperfect, and in many rc'-petts unavailable ;'when 
tually taken fi*oni length of time it has become in>possible to diacovnfcr, 
^^^Gvanu pre-W'liom the It gal e state < if rHitstandiig;) is actually vfcStcd. 
sttined upon If we (oiild ni this t asi iis».liij, at w hat pt riod the legal 
the pnnciple estate ought to have bei n rt -cuint s :K 1 su no reason why 
the presumption of its being te'ron\( .ed at that period 
po cswoi. should not he made, '1 he difficidlv lu'rt h, tlial by the deed 
of 1664^ It is Old} as to a inouiy of ihi ts>ate,t]iat any time 
is limited for the n>rfm\e\ante. Il c»udd not, b(»ucvei,be 
meant, that the legal estate in an} patt slu^oid («>niimie out¬ 
standing for ever. '(’he coinev'iru I ol it was made lor a 
purpose that must have some Simit It was \)\ way of &e- 
cuiity against the exirticai ni the ,V/. i' !nr\ tsiau At whaf 
precise moment the dangt r ol ( \ wtion < < asid, u is impossi¬ 
ble to say. But, if tlu‘ unu' that has (lapsed wiihfjiii claim, 
140 years, dues not lurnisli the mb rente, that none can be 
made, I do not know, what period w'ould be suniiunt (or 
that purpose. JVItie possibilities ought not to In legarcled. 
The Court The Court, as Lord Hunhvlrh says, in tiu* case of Ijjildali 
V. Weston, (h) must govern itself In a moral ctrtaint\ ; for 
certAin^** impossible * in the nature of things there should I)e a 
ty upon lltic; ‘‘ mathematical certainty ot a good title.’’ J(e adds, I'here 
for it ttfimpos- aMj% often suggestions of old entails ; and oiten doubts, what 
?houJd^^a persons have lelt; whether more or fewer; and yel 

nittthennaticsa these were never allowed to be objections of that fortt‘ as 
certainty. ^ to overturn a title to an estate 
[ ^ %S9 J So we have here suggestions ol |X)ssihle grounds of claim. 

^ But no man can believe that the owneis of the St. Ctn'e\v 
estate feel any apprch(nsion of eviction b} title, existing 

j >rior to 1664; or, that thev would at any time during the 
ast 6U years, have had tin* least obJt'Ciujn to (Inert a re¬ 
conveyance of the ; cM-Z/r///estat«‘, if the perst^ns io 
whom the legal inttnst is vested could ha\e been disco¬ 
vered. Why then :ihould not such u-rotuevante be pn‘ 
sumed ? 

As to particular circumstances, from wliich ir is (unteml- 
ed, that an actual re-conveyance may be inferred, there are • 
none of very conclusive eflect; yet perhaps they ought not, 
to be left wholly unnoticed. 
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tkt; of iht deed of 1664, which b now J>rc^^ 

10 an ambiguous form. It cannot, it is saidi 
be aO onjgiOal, because it is executed only by some of the 
arid there were several grantors. Yet, on the other 
' hand^il?,‘'i6 said, that if it were the c(Minter-paxt, it would 
have prepared for execution, either by the grantee 
alone, or by all the parties to tlie deed : whereas here there 
are places for three seals, and there wer<‘ three conveying 
partie.$. Hence the Plai*uiifs infer, that th«‘ //. Mihhnaif^ 
who subscribes, is Hnmphrtf one of the grantoH, 

and mtllenrif the giaiitec , and the possession of 

this pan is therefore alleged lo 1)C some evidence of a re¬ 
conveyance of the estate. 

2dly, By the deed of 1004, it appears, that care xvas taken 
to refer to that cd 1()(34, as lx mg then a sulisisting ronvey- 
ance of the legal tsun*. 'I'his shows that it was conceived 
to he proper evtn in mere lamilv sutlement, as this was, 
to take notice of the contingent charge, to whidi the estate 
might he liable. No ivit lencc to the deed of indemuity is 
found to have been afu rwards made ; and, it is said, that a 
ic-conve\ aiue was probably made at some time between 
169J and \7d7 ; Ibi in this last year a lease was made, in 
which the co-heirs (>1 the surviving trustee in the settlement 
of 1694 were made to join ; which, say the Plaintifts, must 
have been for the purpose of giving the lessee a legal inter¬ 
est in the term. If that were the purpose, it would show 
that the legal estate was understood to have been in the 
trustees; which it could only be by means of a rc-couvey- 
ance. It is suggested on the other side, that there were 
other purposes, for which the joining of the trustees in the 
lease might have been required ; and such, no doubt, there 
may have been ; though nothing has been pointed out in the 
deed of 1694 to show, that there actually w'ere. 

The evidence of actual re-conveyance must however be 
admitted to be slight and inconclusive. But on the general 

S rounds I have before stated, I conceive that there is no 
ourt, before which a question concerning this title can 
tome, that would nut under all the circumstances of the 
case itself presume, or direU a jury to presume, that the 
legal estate has been re-convexTcl, It is therefore such a 
title as a purchaser may safelj take ; and the Defendant 
ought consequently specilicstll) lo periVnrn his agreement, 
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' A specific performance of the agreement was decreed ac¬ 
cordingly. From that decree the Defendant appealed to 
77ie irn/CHANOi,LLOR. 

Mr. Hicharck^ and Mr. Hoare^ in support of the Appeal — 1806. 

TT .lL - __ .i_ *1.^ j-. i r » 
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1808, 1684, the Defendant contends there unot a 

V^sa^ dcr the deed of 1664, notwithstanding 
Hiuxitr John and Mary Mildmaij were entitled to posaiC?^ll^,l^iUl 
V. eviction ; and the moiety was to be conveyed 
WAi.r.KR. QQ eviction within 11 years after the death of,Sir 

phry and John Miidmay, Probably it was thougjt^ the 
risk would be considerably diminished by that titne> ' The 
other moiety is never to be re-tonveyed. No time is limit¬ 
ed for a re-conveyance. The question is, whether-your 
Lordship is to presume, that a trustee has been guilty of a 
breach of trust, by re-conveying the legal estate. There i» 
not the least evidence of any actual re-conveyance. Th(rrc 
is a very material proviso ii* du' settlement of 1694 j that 
the said trustees, and the survivor, mcl the heirs of thv sur¬ 
vivor, shall make and execute any hasi . in possession, not 
exceeding 21 years, tfr. as tlu unants for hit shall think fit. 
As to the deed in their hands, U is very difl'K ult to say whe¬ 
ther it is an original or a rounlei-p.nt. It will be contend¬ 
ed upon that, not only, lliat the tiusl is satisfied, but that 
there has been a rc-conveyance. If it is a rounter-part, it 
proves nothing, for the cuunui-p.iri of a mortgage iTia> be 
[ 256 ] kept in the bands of the mortgagor, Wt 11 it wu'^ an origi¬ 
nal, it was absolutely necessarv fur th^* pel son had the 

estate in him to have it excfuted fiy all the parties. In 
practice it is as frequent to make all onglnals as originals 
and counter-parts ; and all parts are e\e( ut< d by all the par¬ 
ties : very frequently, for instance, the cestuy qxte trust has 
executed the deed in his own hands, as well as the trustee, 
to whom he conveys the estate. But, whichever it is, it 
proves nothing; for it does not appear when that deed camt 
into the family. 'There is no trace of any Solicitor’s bill 
nf costs for preparing a re-conveyance, or any entry for that 
purpose, fcfc. As to the lease in ir37, the heir of the sUt^- 
viving trustee in the settlement of 1694 being a party, and 
the inference, that he would not have been a party, unlctir 
he had the legal estate, the terras of the settk meni by thfc 
proviso require the lease to be made and confirmed by ibw 
heir of the surviving trustee. The lease therefore w^ou^ 
not have been good wilhuut his ; wtiMb puts an end 

to the inference ; the on!) ground fur [.ri suming, that there 
was a re-convc} ante in f.ut. 

'Tlic question then is, wheth^ tlv length of time calls for 
a presumption of re^conveyante: othejwlse the estate is ad¬ 
mitted to be outstanding, and iheie is .in end ol the titlt*. 
3Iere length of time does not furnish d.ccisive evidence, 
It is only a circumstance. The possession cannot weigh ; 
for since 1694, the possession has gone according to the 
right of the panics. It provis only, that there has been no 
disturbance as to the Manor of St. Ciere^s and Heroji's, Th© 
Courts have gone very far in supposing conveyances by way 
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of ; tmt &at has been, where the poasessicm has 1806. 

been 'that it must necessarily imjiQrt a good title to the 
posseiM^)ai& as holding adversely to the crown a great length HiLLJuit 
of wte case of Cfiestet-Le-^Streit^ b\.: * cases of pos- 
‘session adverse tu the claim. It has hcMi said, an Act of - 
ParUameAt may he presumed ; wlv ther that is wise or c J 

iiot^ may be questionable; but it must be, where it is ad- 
ver^te to the claim set up. Hut here, by tlie terms of the ^ 
contract, the possession was lo be wuh the persons to whom ^ 
the conveyance was made in Nothing therefore arises 

from the length of tunc in this case. 

It can never be presumed, that the n ustee has been guilty 
of a breach of ti ust. The instant tlie estate w'as put in 
Henry for Gurdon and knif^'hldnid^rc^ he was a 

trustee for them, bound to protect the estate tm them. I'he 
Court presumeb, that is done, which ought be dune ; hut 
never, that an act is done, which it is clear, in Law and 
Equity, ought not to have been done. He was bound to 
protect the estate to the whole extent of the intercsi given 
to them. Is it to lie supposed, that no objection lies to the 
title of Gurdon and on account of the Itngth 

of lime I Suppose a ucovery ill suffered, or no attempt 
to suffer a recovery. If 150 years hence the tact could be 
proved, that there was only a base fee, what right has the 
Court to say, their lirk may not lie of that desciiption ? At 
least the Court will not say so without giving them the op¬ 
portunity of giving up the indemnity they thought lit to 
take. Suppose a rem«amder limited to the Clown * Gurdon 
and KmglUsbridge Iiave a riglit to be asked, whether they 
are satisfied, that there is no reversion iuthc crown; that the 
recoveries were well suffered, &c. and that they have a dear 
estate in fee-simple. At whac period of time is the Court 
to suppose, these trusts for the benefit of Gurdon and Kmghte* 
bridge were completely discharged i Where is the evidence 
iwi show the legal estate was brought in r Manv legal es- 
are outstanding of much Atore ancient date : as old, 

[^d older, than the time of Queen Eltzabtth. There is not [ 
Ilkia^eEiiatical certainty upon title : but the Court ought to 
have; all the moral ccit.iinly they ran. Here the Court 
cannot see even with piuijabiliiv. J here is no e\idcrice. 

The outstanding legal estate is consislcMit with the posses¬ 
sion. Gurdon and not having signifitd llu ii 

consent to give up the iiuleiniiU}, and there In nig a possi¬ 
bility that their title may be disturbed, ms to be picsuined 
still outstanding. In the case of tithes man} things may 
account for the non-perception of tithe,4. '1 he indemnity 

must be by an estate in fee simple ; and the Court would 
not compel the tritstec to convey, without the consent of the 
party entitled to be discharged from the tithes. In 
h)uk on tlie demise of Sijhurn v. Slade^ [a) and on the 

^ il ) 4 'JWm Tif^b 6HI!2, it 
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1806* demise oi Bowermm v. Syhourn^ (b) Lord 
the jury to presume a conveyance from the 
HnAART at a given time it was his duty to convey. Thosi 

V. govern the decision here as to a moiety. It is elw'frpm 
WAWFR. circumstance, that there was to be no given piilQil as 

to re^conveying the other moiety. Lord Kenyon/.^p^y^ 
thought the legal t;state must prevail in cjectmenti but, wKcre 
-it was the duty of the person to rc-convey, he woul^ siUQW 
^ a presumption of a re-conveyance. 

As to the question of presumption, Lord Eldon conceiv¬ 
ed, the directions to juries had gone quite far enough* ^ We 
contended at the Rolls, that to suppoit presumption there 
must be bedief: n(jt moaning, it must be such belief, as 
if it was seen executed ; but upon hlcnce, that the estate 
is outstanding, and ought to have been conveyed, and the 
conveyance isiiottobc found, it is something very near belief. 
[ ] It is dear Lord Eldon thought, (a) that, as between 

purchasers, the loaning ought to be against the presumption 
of the assignment of a term, when it was outstanding; 
though known to he satisfied. Hero there is no satisfaction, 
and no d^^aling upon it; which, Lfjrcl Eldon says, there 
ought to be. 

'iiie Soluhor^Cyi neuiJ^ and Mr, ShadiotU^ jun, in mppoii 
of the Dci'ftr .— riiis is a question of ver) great iinpoitante; 
for if after such a length of time the Oourt will not pre¬ 
sume a conveyance, it cannot be presumed at the distance 
of one, two, or three centuries, or any the most distant pe¬ 
riod ; add the dlect wcnilcl be to make property to a very 
great extent unalienable ; for there ran be no alienation ; at 
least only to a willing pui chaser. As to the deed of 1664, 
some things, which were not pointed out at the Rolls, will put 
the case in a much more clear point of view than it appear¬ 
ed there ; and the exact point of time, at which the trustees 
ought to have conveyed can be pointed out. The difficulty 
The Master of Uu Rolls had, was, that he could not find 
point; and bring it w-ithin Lord KenyG7i\s rule. The truito 
of the deed are of two kinds: one to secure the two Annuiv; 
tie.s : the other to indemnify Gurdon and Knightsbridg^d' 
who, It is to be observ ed, were trustees for Henry Mildmay 
himself, against any incumbrance or claim. It is clear upon 
the whole dcetl, parties conceived the incumbrances, or 
chai g^ s, upoii St, Clej es and mrons must appear in a short 
ptiiod, that all that was necessary, was to give security 
for 11 years; and that it was witli reference to the othei 
oliject only, which, depending upon two lives, must be an 
f 260 ] indefinite period, that they did not fix the period. It was 
clear,*the indemnity agains*t the former in all pfobabiliry 
must be made available within 11 years after the deaths of 


f hj 7 Term Rep. 2, 


('aj See vol. Vj. 185, 
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3gfk ^6hn Mtldmay. For tli* <jtW 
the Anfiuitirs, it wns conceived one moiety woiila 
bo ^i^ite sxdficient. I’he deed ought to have provided Ibr 
5» ite^HVeyance upon the death of the Annuitants, fiuttbe 
deed is very extraordinary in its ptovisions, and in the man* 
ncr tKH whic/i it is executed, 'I here are seven grantors, and 
only three appear to have execute J , and three only were 
intended to execute ; for there are only three seals. Upon 
what other hypothesis ran the particular frame of this decd^ 
be accounted for ? This is much ff>rtifiecl by the deed of 
16 ^ i the whole legal estate then existing in licnrij AFild'^ 
A circumstance appears upon the face of the deed 
of 1694, that shows, the trust with regard to the Annuities 
had not been accomplished. It appears by that deed, that 
though Sir Humphry MUcitnatj was dead, Lady Catherine 
MUdmuif^ the other Annuitant, was living. She could not 
be expected to live much longer, riiciufore it was to be 
expected, that in a few years more they would have a right 
to call for a conveyance of the whole , and that accounts tor 
the legal estate being then outstanding, and it shows, the 
legal estate was an object lo them ; for it is noticed as then 
outstanding. Then at the moment of the death of Lady 
Catherine Mtldmaij the time had anived when the trustee 
ought, and coiild have been compelled in this Court, to re¬ 
convey. 'fhe period of her death is not precisely known r 
but it must have taken place soon afterwards. Lhe Court 
has therefore a period of near a century, in which the re¬ 
conveyance ought to have been made; and will presume 
that, it was made at some time within that period. It is 
true, neither the tenant for life, nor the tenant in tail had a 
right to call for a limitation of the fee to him i there being 
no |)crson absolutely entitled to the fee : but they had aright 
to call for a conveyance to all the. uses; and the circum¬ 
stance, that the fee was split, Cannot make a dtftcreiice. 
From the length of time, then, during which this ought 
" to have been done, it will be pa^sumed that it was done, 
is It to be shown that there is no objection lo the titk$ 
jBurdm and Knightsbridifr ? Fherc cannot be negative 
V proof. Mere possibilities ;u^ suppo.seiK U'bc Court never 
proceeds upon sm h gnmncls. Ibde ns tlie objectl^m is shown, 
it is presumed theic is no titm. 

As to thc*distinriion upon ,ul\cisc possession in the ca' 
MS cited, there arc many insl.nn cs of i.iising the presump- 
hun, where nothing b.is beiui done ^ upon the non-a})pcar- 
ance, for instaiuc, of a man, upon who-'C lile a lemainder 
• depends, not having been hcaid ol lor a length oi time: the 
^presumption is raised upon the mere non-:ippearanco, and 
the Legislature, Avilh respect lo le.ises for livrs, has enacted, 
•that if the cestntf (jui vie has not l)reii heard of ior seven 
vears, that shall be evidence ol liis flealh. In other cases 
V(»r.. Xll. 







l' 26 l) 



CMB. >» C»A»BW'- 


ih 


- -Ear^^ESs^ 

T”X‘*” V-S& 

sessioii y . fjjp^ qx lii" * y u time* <luW^8 . > j 

thing ought to n ^^aons whos^ ‘ ^veater the di®** 
^"*“^¥h?gS“r *e 

ftuv. °(,^,d who w«'» incre»»e« 

,jB) »<>''';• “iu« 

r* 5 - .^v 

deed, whic'' convt) n gaul, 

flenr>i; »’«' nwouhll-c ao < ;,r,mtoV!». 


nsf 

The c«c before Urd " 

tedtobyyourl^ordsl tvom 

\xi« that» there '^'\1 even 

contradict ibe ^ a '’rmCa 'he 

mere length o jt has been belt, ‘ ■ a,.(,sc d»' ^ 

.Minst the crown. ^ {air presumf l. c. 

Sen heard of ’-a title. Tho Tnhioo“'eorg* 

dead, m stippo*'' aislative recoj, j,j. 

li, a»l »*".J““!“'‘“ ■'?“'“*■ ’■ '»"'p«'‘“'“ '"X 

S ””f 


IS631 


rt 8 nwni.« ., ^ ..,-yii') vears s*'-'*' 

(hat po*®®**’"”f ° thV be slated- .,„,,rchascr to t:‘Vc 

tion i® 'f •„/v))/i/.—I" ^'”'^'''® ' 1 vxivv ntaK'tial 

%r. Rkhaob. m ' ('; sat,shed te'-W^ n- « ,,,-,„< 

atllle,tho eery tf"'',''Ivont the t>o-> 

• X««> ifi be wdl P^^" 

iucumhraucL .i , i * »^l•chasel tV uurch“'®^’^ ' . 

tec; '^hercas, it thi^ \ -^nihranccii. mathc<- 

liimseU' h'om »h ntiless the Court h ^ 

placed in that ^‘J“““'J;„i„ty, that the ament upon 

L-itical, hut moral, cciu ^ purchaser the arj, 
n\3iu‘-<‘M - t ot , o p^/j. 4. 

““’X. ,.„ —'..rT*;;-'"' '"■'"' 


ra ) c®*/* 

V(,-)l-2«e/..4. 



b,Ter^ str^Bgainst th« presumptlM. SperBii^v'* 

^ oot strictly applicable. There was no reason ft>r 
presixbalmg, that the estate had been disposed of by the an- 
ceofiQt*' it proved, he did attempt to dispose of it by 
a wilti ttot properly attested ; whence a clear presumption 
an>««i^'|hat he had not disposed of it in any other way. A 
da^llailltion against this title will :'ot affect the title of SL 
Ckt:e^s md Herons^ which is not before the Court. The 
aS$e!rtion is, not that there is any infirmity in that title; bul 
merely, that there is no presumption of a re-conveyance of 
this estate. 


As to I he point, vvliether this is an original or a counter-* 
part, there may be two originals , and some of the grantors 
have executed this. That is quite uncertain. However 
absurd that deed, there is no doubt, that the whole fee was 
once in Uenr^ Mildmaij ; and, unlos.s it ran be shown, eitlier 
by actual conve) ance, or presumption, that the fee is out of 
him, it mu.st be still in him. d hen as to the argument im- 
on the provision with respect to the period (if 11 years for 
the re-convt ^ance ot one moieU, the presumption of a rc- 
convevance may be admitted, if there was any certain time, 
at which there was a right to call for a re-conveyance, in 
many, but not in all, cases. That pi csumption is made, in 
the case of the ejectment, to promote justice, and prevent 
injustice, founded in form. But in the case of purchasers 
and mougagens the question of presumption docs not arise: 
else it would be impossible to permit a subsequent incum¬ 
brance to shut out a mtme incumbrancer. Except on the 
ground of length of lime, the Court cannot presume a re¬ 
conveyance against a purchaser; no re-conveyance in fact 
appearing ; but the legal estate in fact outstanding. That 
presumption must proceed upon the ground, that it is pos¬ 
sible the re-conveyance was made. 

Theft* is nothing in this deed making a re-conveyaoce 
imperative upon the trustee, except as to one moiety. How 
,, can it be stated, that the other moiety is left to him to se»* 
cvirc the Annuities ? There is not a word, showing such a 
purpose. Nothing is said as to the other moiety. It 
.eessariiy continues in him; unless your Lordship inttONi 
duces words not in the contemplation of the parties. The 
deed is a complete conveyance to him. No such intention 
can l>c collecte d. In ir)94-, aftoi the death of Sir Humphry 
and John MHdmay^ the family treat whatever estate was in 
Henry MUdmmj^ not in that ])oint of view, but a? a collateral 
security to indemnify the purchaser ol the other estate, 
riiere is no evident e, upon which in lair construction hv 
can be said to have ceased lo be a trustee for that hidenini- 
•ty; and if a given time cannot be pointed out, at which the 
T'rijstee could .be called upon to convey, then* is an end ol 
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iJwiif construction ; and then the ownjer^^ C’/rr^V^andv 
Heron's is to be consulted. 


The Lord Cit an'clllor —I admit, a purchaserOU^tnot 
to be compL‘llcd specifically to peiform ihe contract, uxdess 
[ 265 ] the vendor is in a condition tu make a good title; andun a 
clear and full sense such as ought to be considered by a 
Court of Justice a good title. The cpiestion, whether un¬ 
der all the circumslances 1 ought to consider this a mod ti* 
file, is of very great importance ; and ought to be de^dded 
principle of upon principles clear and satisfactory. 'Fhe presumption in 
pr^>mnipuon r of Law from length oi lime stands upon a ejear 

time printiple; built upon reason, the nature and character of 

man, and the result of human exj‘''»*ience. It resolves itself 
into this ; that a man will naturally Ci-joy what belongs to 
him. 'I’hat is the whole prineipk. It has application in all 
cases of incorporeal hereditaments: and, where there is a 
As to incoN written title. As to incorporeal hereditaments, 1st, rights 

tomuits'rrius enjoyed fui a number of ycais ; though a con- 

^ necessity for the enio)ment has existed : 
Oft well as prl-the Court directs the jury to presume, eilher, that it never 
vate, &c. prc« exist, or, that it was surrendered : upon this plain rea- 
leSb absence of any cause, why a man, possessed of a 

tliat it was surl right, that is convenient or necessary to him, should in no 
rcmlei'ed, or instance have enjoyed it. So, as to the use of water and 
never existed. whenever a ])arty has been long out of posses¬ 

sion of an incorpc»rea] heieditament, the question lias always 
been determined in that manner. I have heard it stated, 
that this does not apply to the case of a public road. It 
applies more to that tlian to a private road. The reason 
given was, that there cannot be the same presumption of a 
surrender. If by matter of record the right appears vest¬ 
ed in the public, it may be so ; as there the right appears ; 
and the surrender docs not appear. Bui, if it does not rest 
upon matter of record, and the public have not enjoyed, it 
is to be left to the jury to presume, and is almost conclU’f* 
sivc, not that it was surrendered, but, that it never existed ^ 
and for this special reason: one man may surrender, or fbt 
[ 266 ] many reasons may not enjoy, his right; hut the probability 
is, as to the public, that some inslance of enjoyment would 
be shown. That is much stronger than the case of a private 
road, if for many years tliere has been no enjoyment ; for 
what one man may relinquish, another may he disposed to 
assert. 

Presmnp- Then, as to a presumption of title, a., fcr> a bond 

inlciest paid for 20 years: nay, within 20 
up(»n‘20yeais Lord JJemsfield has said: hut upon 20 years the 

or h ss, uith- presumption is, that it has been paid ; and the presumption, 
ofinun^ri^ hold; unless it can be repelled ; unless insolvency, or 
less repelled' ^ approaching it, can be sliown ; or, that tlic party was ‘ 
j|>y circumslanccs 
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u j<Jation; or the absence of the party hav»i® tlw 1®06. 
right to the money : or bomething which repels the |>l^ 
suinpU^) that a man is alwins ready to enjoy vhat is hia 
own*';'Ttie case ot .i ib an instance* I remem* ''* 

ber al’.casc before J.ord whore a mortgage© 

brought his ojectnienl: the diMal^ [jUAcd, aceompaniod with 
a bond, all went tor nothing: he had not received for 25 } ears, lisfied. aoir. 
thoiuigh living within a stieet of l]\e inoilg.igor, an)' 
uptm the mortgage j and upon that the mortgage ^w^[s ^are! 

dered satisfied. It has been said, )ou cannot presiirne, un** 
less you believe. It is because th<re are no means of Gencud 
creating belief or dishdief, that su(h f-i-ncr.a prcMin>inionsF^®«^J^, 
arc raised, upon subjects, ol whndi there is no reund or 43 f 

written numinvnt 'rhercloie ujjon tiu* weakness and in-^belief 
firmiiy of all Imioan tribunals, judging of* inatteis of an¬ 
tiquity, instead of belief, which innst be the foundation of 
the judgment upon a rcctnt (ransaction, whore the citciitn- 
stanres arc* incapable of forming any thing like belief, the 
legal presumption holds the place of paituubr and indh 
widuul belief. 

That has bcf n carried to ibis length. In lliv Mauor of [ 267 1 
Kin!:^st‘:n-'Uli'jii'iluU \. [forna {a) payment of tlu- duties 
was .shewn lor direr ( enturics. Wh)' wrte die duties paid, 
if the parties were, lu.t bound to pay them ? 'I’he Cuipora- 
tion produred their title, worth nothing ; but the jiiiy was 
directed to presume another grant,siibsi quent to that, which 
gave them the Port without the duty : a strong presump^ 
tion certainly : but I*ord J/^^z/.v/rcA/said it was a right pre¬ 
sumption ; alluding to the case before Lord El/eimere. {/f) 

So the case of Chester-k-Strect (v) was stronger; the 
Curacy there being i^xcepted upon the face of the grant. 

The question was uot, as in the other case, whether it passed, 
or not. 

Mankind, from the infirmity and necessity of their situa¬ 
tion, must, for the preservation of their property and rights, 
have recourse to some general principle, to take the place of 
ifidividual and specific belief $ which can bold only as to 
nuitters within our own time; upon which a conclusion can 
H formed from particular and individual knowledge. 

But all this is nothing, where it- can he seen, that the pcs'* 
session is jnovided for, and that is the stress of thf argu- r/ 

nient, 022 . that by this deed of 1664 thi* possi'sslnn was to 
remain with the trustee ; tor it was a po'^seasion, until sue h 
time as the part)’ was evuted; hut if Iv* was evicted, then 
the pos.sessirni ot course was not to remain to the uses ol 
the sotllenient; but the conveyance was to be made ac rcjrd- 
mg to the indemnity. Therefore it is said, none of these J 
ases apply » as ihc‘ foundation of them is, that the part) 

f a ) Ca-d'p. It)?. f hj JieiHe v. Jtcijrdj 1? Jkp, 4 * 

> I ) Pfi-ii/'V V, stfUO'l )(/b z/’j/'', viil. \b ^7" 
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sion is provided for. Set , how that is^ and whilt litfee 
Hillabt true meaning of this deed. The Manor of 

//e;*&n’.s was sold to Gurdoii and KmghtishridgeH ®llerc 
was to be security against some incumbrances, to l(fltvc a 
speedy termination ; for such an indemnity as an estate WSt* 
cd in trustees as an indemnity, not only against incumbrances 
likely to appear speedily, but at the distance of lOOOyesrs^ 
without any specific danger in the minds of the parties, has 
never occurred. A title is impeached on account of some 
specific objection, depending upon something to happen in 
a lew years ; and the indemnity must be co-extensive with 
the objection. 'The whole of ^his estate originally was coeh 
veyed to Htrirff Mildmmj, Thai i'i the infirmity of the 
case ; tliat the whole was conveyed. 1 ).o object of the con- 
\eyance was, first, to secure the Annuities to Sir Humphry 
and I-ady Cathettne Miidmatj : the latter continuing aliye till 
1694 ; and then this strange clause is inserted ; which means, 
that in case of eviction the trustee shall convey one half of 
this estate to the uses of the scUlemciit. Upon what ground f 
The whole estate lieing originally in my trustee for my in¬ 
demnity, iip\)n what ground, if I am evicted, is one half to 
he so (onve)'efl ? 'rhrough all this obs. uiitv 1 can see the 
intention; that 11 years were t)ic txpeded period of the 
infirmity (d the title ; and after that period this moiety was 
to be conveyed ; not the remainder of the estate ; for tl>ere 
was another security to be answered. That could not be con- 
V’eyed till Lady {.)jthrrhu'\v:i^dv^d, A moiety was conveyed; 
as there w^as then an end of the obscurity and infirmity be¬ 
longing to the title : but the residue was not to go out of 
the trustee ; as Lady Calherint' was living. I am bound to 
presume, that, whenever the danger of St, Clere\r and He* 

[ 269 J at t^nd, when that time arrived, which was de¬ 

signated by the period of 11 years, or any period, at which 
it could be said, there was no more danger, then that estate 
was to be saleable, and a re-coaveyance was to be made* 1 
There is an answer then as to the length of time, Atfl %. ' 
not to presume, that St. Clvre*s and Hcron^s is a good estaiUsT’; 
to the purchaser ? It has not been disturbed for 140yeiira^. ‘ 
If any churn were now s^t up, is it possible to say, such a 
Plaintiff coulil recover in ejectment r If that could be 
supposed, would noc this Court grant a perpetual injunc¬ 
tion against him ; upon such a title, idtei uninterrupted 
possession for (40 years?- 

Here then is the aiiplitailon of tli. sc principle s, I pre¬ 
sume a conveyance from the trustee of the estate, intended 
as an indemnity against incumbrance, when for a century 
and more every idea of an incumbrance has been at an end ;' 
and if these presumptions are made after 20 or 30 years, 
bei,ausc, the party being out of possession, all picsumption 
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I make h in this instance. It would be 1506. 
vciy’ the intention had not appeared upon the 

deed^ But, when the lime is designated, mz. i 1 years, if I IIiiLAur 

caniidt do this at tin end of J40 years, it is admitted, this *'• 
objection must contniue to any period. By supporting this 
objecfion I should lay down a lule most dangerous, and 
destli^ying the very reason of legal ?vrcsumption. I'liere is 
a 'dtifeetand omission in the dttd not providing, that, 
when the Annuili«.s aie satisfied, tin re shall be a convey¬ 
ance of the oth(‘r moK-t}. My judgment is, that at this 
distance ol llim; I ought to jnesutiie, that this ic-convey- 
ance has been mude, I agiee, I must make that presump¬ 
tion, My judgment is fouinJtd upon this , and I make [ 2T0 1 
the presumption wiiiioul hi 'uling it to J-aw ; being conh- 
dent, a Judge must tell a |uts, riu*v ought to ])iesuiue, and 
they would presume, iliai ibis re-Lonve\ am c bad been 
made. 

Therefore I am of opinion, that ibis decree ought to be 
aflTirmed, 1 give my judgment, laying down th<- j^oneral 
)>riuciple of Jaw ; and saving, tins case roines within it. 

Nothing followb a*' to otlicr cases. 


MA'n'HEWSON IS SrOCKDALE. 


m. sr 


A MO'J’fON was made to dissolve an injunction, re- Tlwuffh 
straining the Defendant from publishing an East India Ca- copy-rij^t 
lendar or Direcloiy ; which the PlaintilVs alleged to be an 
ii)fi ingement of their copyright. Calcad»r» 

I'he case, as it was represented by the answer, was, that as a-gcnejii! 
the Defendant had originally undertaken a wotk of this na- s'thject, any 
tnre; accepting an ofler by the Plaiiuiirs, who were Clerks charts * 
in the India-house, to procure correct lists j for which the seriJaofchro. 
Defendant gave them five guineas a-year between them» ^c. It 
Biftput(‘s arising upon their demanding an iucrensc of sala*- Svfd^worki: 
ry, which, as the Deleudant’s principal object in eugagiug a^^tl^ 
them was the oppouunuv of u-piesentmg in the title pa^, 
that the w«>rk v. ai coinctod at the India-house, lie refused, 
the PlainiilE applied to Drbrett^ another bookseller, who subjl^^f 
had set up .1 similar v/oik , which the Defendant, lujt ctin-is hoI oviginaJri 
hidcring tiiat work au inlnngt imml oi his cop} right, did ' v 

nc^t attempt to oppose j and at length the PiciiuUflb under- crjpy/iJJitlTco 
took, and continued, IJchrctfa work; the .copyright in Jom-ahle vanil 
which this bill sought to protect. tn>n.s, v/ill he- 

* Upon inspection of the hooka, though there was some p^’y'^ccicd hy 
tuning variation in the titles, the mode ol printing was ex-juthe- 
^n^tanct* vrag cwiCiijUCvi mitil the ju without n trial ;<t 

r ^ ^>71 ^ 
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1806. attly the same ; the pages containing the same nuttibeV ot 
wvw lines; the indexes were the same ; and, though the I)^fend- 
ant had inserted some new matter, principally the- C^iou 
^ establishment, which was introduced into the middle tt the 

’sTo®<o^Lr pages were cominued by means of asteriailcs^ for 

the purpose, as was insisted for the PlaintUfs, of usingf theii 
null \ without variation. Another instance of close imita¬ 
tion was pointed out in the name of ^Smii/i ; there being of 
course a long list of persons of that name ; and, the Plain¬ 
tiffs not having adopted the mode of taking their Christian 
names in alphabetical order, neithei was tliat mode taken 
liy the Defendant j all those names being inserted in his 
i)ook exailly as they stood in that of tlie Plaintiff's, without 
any paitiiular arrangement. Ai. rrror in the Pbintlfl’s' 
book, lo- . the word ‘‘ Commissioner” tok ‘‘ Controller” was 
also inllowctl by tlu* Defendant. I he price oi‘ dne Plain- 
tiffs’ book was .)s. (v/. : that of tht Defendant’s ‘i'., i'uf, 

Mr, Rii'hurds,^ and Mr, lladdy ni ,si{Jj//c.rt jj the Mot^: 
observing, that there is considerable donl^t vviieilu r any 
pyright can be inheavnt in such a suhjttt, msi'-l* d. ih.u the 
piracy, il any, was iommittcd !>v the Pluniilis , th( Oe- 
lendant liavuig pcissessifm first. '1 lu ' * oiupa.- d *’( work <a 
this nature' U> a sea-chait , any nnn -i.''. dt itly ,i jiy,ht cc 
publish amuulments and additions, ijijt, it itj pubhslies 
them alone, witlnnit the whole, the work will la* iiu omnleti 
'Z72 ] and useless, ft is diflidilt to leconcde yl/./ey/.e/./with 

Lord AV/iz/o/nn the cases of Sa[fic\. Moote{d}:im\ //7/a- 
hr w Murniij, [b) Lord Kriiijon's tompaiison to iIki case 
of poems does not hold : in that instanct' thiCic; is no neccs- 
sit\ to publish the original work ; as tliere is in the lase of 
:i sea-chart, or such a work as this. Additional p(»em!? 
might be puldishcd separately, having no connexion with 
the original work. 'Phr dilemma as to \v(>rks of this na¬ 
ture is, that cither the public cannot have the corrections ; 
or till- author of tliem must incliido the original work in his 
Phe indexes, consisting only of names, must he t!ie same. 
From some passages of Lord judgment in 

hr V. 'Taiflov (c) it seems, that this Court will not interfere 
by injunction without a clear case: tlie tifecl in a work of 
this natiirt' being iiTe]jarable inicchi'd. 

S'jlkitor-iinirra!,^ and Mi, the Plaint} 

not mainlaining, l!ut an Past InJui CaleiuLn. y/neially, is 
the hiihj. ct of copyright, insisted that tlie F! uitiflsh.id a 
copviight in theii p.u'ticuhu* woik , and, tii .c the Diteiid 
ant'b pubiiLcitiou a|)peared uptm iinpi ction to be a palpabh 
piracy, a most sei \ ile imitation. Phey obsci \ ccl, that sonn- 
passages inl.orcl E!Jon\s judgnivnf in the Univers'^ths fj\ 

) 1 /Vis', .^(>1. .f. ) '^ /.'-e ', 
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0.>^hrdiwd Cambridge v. Rkhnrdsm^id) md J&igy Vi XSt- 
(^),show, that the passages in Aliliar v. Tof^hr^thzt have 
been referred to, arc not now law ; and, that the rule now 
is, tfetl the Court will uphold the injunetjon, if there is 
doubt I and it is Jiu ninbent on the Defendant to clear away 
the doubt. 

Mr» Rhhanh^ /n Reply^ observe C that In this case there 
was no such ground of jurisdiction as in Hogg v. Kirby ; 
a breach of confidence; that the Plaintiffcopyright is 
Vciy questionable , and, without putting it bo strong us the 
passages in MtUar v* Taylor^ which have been since cor- 
reaed, the (h)Uit must be satisfied, that the law is most 
likely to h* witli the Plaintiff; otherwise the Clourt W’illnot 
interfere ^ fur da Plaintiff stands upon lhi‘ law. 
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'Ac wi’i LLon,— riiinklng itdangoious to carry 

iKi'- di.itiinc of st^pyriiTht loo far, the turn of my mind 
w<iid{l lead rue vi different decision of tins case from that, 
u hirh, what 1 find the cstubliahcd law, I mean to 

give S- cves have, occurred, in which it w'as at least 
as ddhcnl" maimain <opyn>;ht; and yet it has been main- 
Uined. .A' Dr Tni^lrr\s Chronolog}', all the 

ieni.aknhh cMnii, r - .'iceountb f)f eminent persons, every" 
m.*tie)' of •aiU'-Ai'} vUjo mUiesl, were subjects of infonna- 
^lou pest jiitl gon ' by^ which could not be altered. All hu** 
nian i vents ,iic i i.uaVr open all who wish to add to, or 
^lUjjiove, tfte nv^torials dread}’ c(dkcted hy others ; making 
an oiiginal vvoik- Nr. man ce.n monopolise such a subject, 
rherefort l)i frnsh^ had no right to call upon that De- 
tendniu , if htmind had been concerned in the compile- 
*mn ; endeavouiing nxake improvements and additions. 

1 he cr^sc did not read) u decision ; but went to «iu Arbitra¬ 
tion, J3iit it was stated by tlje Court, that, if the Defend** 
a^t^s work was a copy from the other^ availing hiinscdf of 
all the atrangesnent, with alterations merely colourable, 
there could have been no doubt upon the light of f)r, 7>2«,v- 
lev 10 a verdict; and finally he had the decision in his 
fevour. 

■ ’There are several otlur rases. The next is the case of a [ SW ] 
map; and this Defendant was the Dcfeiielant in that case. . . 
He jjublished the wry mterc'jtmg w'oik of the late Mr. 

Bryan and in it a map of the island of Si. Uj- 

r.it/igo. The Defendant had not made a map from actual 
surveys; emp' \ mg persons tii improve or coircct, l.nit 
took a copy, w uli merely colourable altei.itions. It might 
be asked, how is it possihle to have a copyriglit in a map of 
the Island of .SV. Do?ni}igo ? Must not the mountains have 
the.same position ; the rivers the same course t Must not 


(’ *1 ' vhiU', \ol. VI Sep piiffp r07. ( p ^ w7w(i\V'jI. viri, VI-' 
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1806< xht points of laud, the coast comiectiug them, the 

given by the inhabitants, i very thing con.stUuling a tuups 
)lATTa&w8o\ be the same r All those objections were urged. ThtSf dO* 
Stocrdale that the subject of the PlaintilF’s claim was a 

map, made at great expense, from actual surveys j distin¬ 
guished from former maps by improvements that were ma¬ 
nifest; the Defendant’s ma[> was a servile imitations re¬ 
quiring no expense, no ingenuity j possessing noihiag that 
could confer copyright. 

In the case (jf the chart of the A’//y//,>// Clnnnel I h«id to 
contend against the claim of ropvrighi m such a suhj‘..M : 
and the same observations were made, iMuv^r not the Ltf? 
tude and longitude of the several poiii<‘. upon Toe adjuiniog 
shores, and the soundings, be liu -ne .is the\ k :tr ul tcd 
by natUH‘? "1 hey nmst bribe ; mu , 'i* the chan ’ne-s' 

destroy the. marine?. A\ li.it ru^'in ihen < an t!u'i! o 
originality npou such a ':Ml>|en . I bat m.iv t * i . r 
lor not making a lu w cfiatt uia)' ; b.u it is n e.« - « - 
a servile imitation. 

'Then how can tins bo dUectid: li both ,u.’ ■■ 

there will b»: considt ralde ddlirnltt ntl: tfvieine.o;, iv' < ' 

[ 275 j both are iiol original. I acln-it ivi lan i «n uion-a o* 

suth subjt cis as the Channi i. ' • Ll.md t t .'>/ O. 

}72fnj^o, or the events o) tin; wo'ld^ an<levi.j^ in.u* *■ 
take tv hat is useful fioin th-. original w^uik * inipio\i I' 
and give to the public the whole, *(»m[>nsiiig the me/rso 
work, with the additions and nupro’v ^ meiu^, and ni .suen 
case there is no invasion of :in\ I’glit. In the case ol 

Ko.id-l§ock {(ij the roads wer*’ tbeie , the di^Jiun t". 
the same ; all th( things must he ih\. same, hirm L;n\> 
not be introduced tor the sake of oiiginabty. but f.W/*'/ 
succeeded upon this j>oint; tvlKthd tiie one was a coj?) ui 
the other; or, the loado, and evciv inemoralile pUn e m 
being ojn n to both paities, the tnu had made u^c 
of the other’s work, ui: iniiormation which he was to add to 
or improve ; not to nniki’ a scivile copy. It turned out in 
these cases that the very errors were copkd* The chaits, 
representing twcnty-ti\ e fathom water, where there was dry 
land, would have wrecked the mariner. In the Koad-Pook. 
where Mr, Justice beautiful seat, T/it' A’c//’//, is 

noticed, an crroi in juinting his name was exactly copied. 
Ibis Of culling in >evtral instances, was so decisive, ihut 
the Judgnunt of the Cf/Uit, was, that the (aie woik was 
copy ol ilu* other. 

Apj)lMng liie^e ol.sti\atlons to this case, the manner in 
which it was jnit in support of the motion, made a strong 
impression upon me ; and I had an inclination to dissoU J 
the injunction ; apprehending lliat I might injure tlie !)<.- 

< u ) Cu'j V. 1 CV/m/ v. J-'mh/i, tni/cr, vol. 51 
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kndant j for it was well observed, that there is great differ- 
eace faetw»:en woi ks of a permancot and of a transitory na¬ 
ture/ The case upon the former may be brought to a 
hearing. But the effect is vi ly ^ dift'eaiit upon a work of 
(hi*l kiad^ perishaljlc ; particularly lu this instance ; consist- 
liig ii{ the naniLS of persons continually fluctuating : a work 
that wotild be good nothing in another year. The I)e- 
ientlam had !in of^portunity of shf>\ving by his answer, that 
dus is not 11 case for an injunction, and it would not be, if 
f only toiiml the same names, additions, and places, in 
tcspL'Ct the works nuisr hi* similar, witli improve* 
nivorT. .micr/iinctu* , ,ird addifion^. Ihe Defendant might 
Javepoinud out, wha! tiw* aim ndrntnts are : but he has 
p'o liiil Uium m-' , adegmi;. tlial he has made a great num- 
( ‘ .d no* ndim ot'v, and n h irmg loan inspection. I have 
. .pj iwd 'The lo observation that occurs, is, 

■: woik of 'Viiorc \vas lu-ijun by tlie Defendant at a 
ii5{»ic o.oK ilr'o ihc IM.uiitill's work. ''Fherc is, 

. . i, iji> t oj'«< lulwien thc 'f purticN for a copy< 

. ' m m r.asf (^.iliiKUii ; wliich certainly is not a 

' i cnir n Ihd if a man, from his situation hav- 
- ti‘ liir 1' p'jsitoiic’' in the hu/tti House, has by 

. 'b t (‘Xj-'C'P .iiid labour puA.ured with corrcftnc-vs 
r' ;v' rK.tues and i[>|; 'ntmijuls ou the liuhan establish- 
iu-htts a I o}n rij-dit lu tiuii iiiilividual woik ; which 
' 0^1 liiui considerable expense and labour ; anti employ- 

, f' til a loss m otiier respects , though there can he no 
i«»p\i«ght 'm au lut/iii tJaleudar, generally. In J 80 G the 
Idaintjfrri hook came out, at the price of '^a. CjtL The l)e- 
n ‘iiUnu tiiOikiug ir miperiect, and capable of improvement, 
‘b. n uiuai hdeivnct is, that his book v/oulii be more cx- 
peusne. e.e ]>ab!i.shes at ihe pricii of 2 tf. 6 ri,: his dc* 

. *j minatiori lo publish probably i)t:ing subsequent to the 
pithbcalKiii of the otii^r wwk : and the foundation of his 
succt hs iheretctre, enabling hum tu '»vll at that reduced price, 
ihut he <lid not go to :he expeUf^e of oiigmal compilation ; 
but made a Jar fiimih ‘if another vM^rk. I have compared 
ihefte books; and find, that in a long list of casualties, re¬ 
movals, and deaths, there is not the least variation, even aa 
to situation in the page. C^pon the evidence in a Court of 
f.aw there would be ^caicely any thing io try; and,though 
I do not appiove extending copyright too far, I am bound 
'.inder these circumslanci s to continue this injuiution to the 
liearing ; fi>r the Defendant would meredy have to account 
at the rate of 2 .v. G//. for taeli book , and, if his puIdKation 
proceeds at that reduced price, it will be inipossihlr for the 
Plaintiffs, obliged by the expense they have betu ai to cliarge 
a much higher price, to sell another copy. 
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Mavthli, MCDONALD HANSON. 


Assig^necsm 'i'HIS bill wa>> filed by the Assignees under a Co^TQ^is-' 
Bantouptry ajpn of bankruptcy for the specific performance of 
oSb« pereons Ocfeiidant to purchase an estate. The agpree* 

tomakfa merit svas expressed in the usual inauner. The usual re-^ 
good title, ference to the Master was directed ; and, the report being 
^ by SpresB cause came on for further directiotn^- 

shpulAUon. Mr. Ritfia^Ja^ ami Mr. Jlnll.^ fot the contend- 

Thcirhiil ed, that upon the authority of Pope \. Sirrp^c^n {a) the De- 
^Trformanre ought to he compelled to accept the title from As- 

therefore, the ^ Commission bankruptcy, though not 

report being such a title as a purchaser, geiiciall^, would be compellecl 
(L 9 At least, the Defendant ought either to lake the 

miMed. ^ <leliver it 

up. 

I 278 j The Sohntor-Genrml^ and Mr. fieahi.^Jo) t!u Defendant^ 
insisted, that tlu: case cited could not be supportt d ; that 
the Defendant was mtitlcd to tlisnni^s the bill, and there 
was no instance of tompelling him V. e/ive up tht contract 
under sLicli circumstance^, observing hat he might choose 
to bring an action upon it. 

The iM ASTJR oj thi 1T>J j s.— I nevei could conceive, why 
Lord Ross/fjn should have thrown out that opinion in Pope 
V, Simpson v which was not necessary ; the objections be-* 
ing considered frivolous. If Assignees in Bankruptcy choose 
to advertise that they have not good title, or that they will 
sell only such title as they have, that is another thing, I3ut 
if they advertise in the common way, there is no reason Avhy 
they should not be bound, as other person^. In Spur j ier 
V. Hancock («) Lord Almnlaj had no erjneeption, that As¬ 
signees had .such an exemption in their favour. 

As to the questit n, whether the Defendant must either 
take the title as it is, or deliver up the contract, the bill h 
filed to obtain a specific performance ; and must be dismis- 
“ scd. (/;) 

rfl).7«^,voi ^ 11, 17.S .iur,, v(,i iv 6r>r. 

. ^ » the <)|MniOn <‘\prf’s«.oil bv J.oifl t'jh in ft ftiir v Fntjmnfft ^ 

' .-/'r, m| 'I .’’7, I ovj o}>wu«»ii, m 
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HOLMES 0. CUSTANCE. 
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Mfinh 

ISAAC HAVGIITOK^ of Nottvirh^ by his will, elated^ Bequest 
i!ie lilt' of Matf^ 1 7H9^ gave the following among other Icga^ 2 V* 
fies^r*<»•** And to the children of Holmes^ late 

‘ I^orwich^ and now of Lcnthn^ the Mim of iOOl, a-picce.” Ute of 
The testator directed his legacies to be paid witliin twelve ^ 
months after his decease , and appointed his sister, 3Iat y 

sole executrix. « of 100 /. 

The testator died soon afterward**, 'Hie bill wa-i filed ** piece.'* JSP#- 
in 1604, by Hohne.^^ tlie only surviving c hild of 

bfirt claiming the legac\ of KX)/.^ and hitercst, 

against thet‘xecutor of / 1 / 6 'r^ fhiup^hlon. of Uor 167 ^ 

The defence «ct np hy the answer and depcssitions, was, in 

that the name Rohei /,’* was inserted by mistake of the 
testator, instt'ad td ’ both RoUri and the wUUI, 

/ic?/?m‘v bring di:*taiitly related to the testator, tlie f<»rmer Hw <»nly wit- 
being dead at the date of tlie will ; having died in Loudon 
in t78‘i; leaving the PbdinlfT, his only surviving child: the lejjacy ugcinai 
only other child he h.ifl, a daughte r having died in licr in-the claim of 
fancy: Robert Uchfit having gone from Nonx^kh to £< 5 -/ 2 -d^c^chjWron 

at the age of U <;r 10 , and only occasionally visited 

Norwich afterguards until his marriage; from which thru* m^Wy if .V^r- 
until his death he reside d in London: Gecri'X’ Hobnt v hav- residing 
ingbren formerly of Noivokh^ being resident in Loudon at [{j/7”,tatopJg 
the testsitor’s death, and having several children ; some ofj^ath, uptjn* 
whom residing at Noi'iunchy were in habits of intimacy with tlip .Hug-ijestioii 
the testator. (Tndcr the impression of these circumstances mwtake.(l) 
Mary Um/s^fiton had paid to each of the children of Geor^'c barreli by 
Ihbiies 1 <X)/. The Defendant also relied on the circum-merely sign- 
stance, that the Plaintiff was subscribing witness to a re- “ receipt 
ceipt, given by a trustee upon payment to him of the legacy 
of one of those children upon certain trusts: the Plaintijff by thp execu- 
being then clerk to that trustee. tor to the od- 

The Solicitor-Generals and Mr. CtdleUs far the 
tfistiriguished this case from the case of a mistake of a name ji rdcaic ot 
-.(/Ij corrected in favour of a legatee, by circumstances of des- fraud, 
cription sufTicicntly pointing out the pi‘r.son ; observing, 
that ill this instance tlure was a person namcfl Robert . 

fhlmca; that he had children, and the mistake w.is in die ' v' 

dcsciiption only. 'I'hcy tited Dclnwte Rohello. ( d] 

Mr. Alexander^ and <1//. 'I'nwtr.^ Jor the DeJendantj k- 


^ n ) V. i^ar.iuni.y itntt ^ \o\ i -bO. 

{ b)o Jtro, t\ C. 446, imU‘, vol. i. 'Hi. 


}{1) S(iC die note* to Jiautfh v, RemU atitt\ \ol. 1 p. 2 »!> { 
)V2) Scf'^ La/i>«in^f 4 Johns. Ch». l<e[>, 6 > ^ 
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slstcd, that this was a mere mistake; which thei'iSourt 
ivoiild comet; and that the description couM Jo 

l^obrrt Holmes; ivho had left Norwich many 
when he .was very young ; and was not living at 
of the will; and had left only one child. ^ ' ;> 

iV' 


The Mastfr of the UotLs.—It is perfectly dcar^ that 
this will cannot be varied. If this had not been a case of 
competition^ but the executor had taken the objection^ the 
name of Robert Holmea being found in the will, very airong 
evidence would be necessary, A.s to the mistake of the 
name, what I am to collect is, either, if the testator himself 
wrote the will, that he wrote the name Robert^' by 
[ ] take, when he meant Geot^e /’ or that, if another person 

wrote the will, that person by misapi.r^'heusion of the testa^* 
tor’s instructions wrote the name Ruoert'^ for George 
Then, considering it as a case of competition, none ol these 
circunihtances will do. First, as to the desri ipiiou late 
of Norwich f not answering to Robert^ who had not resid¬ 
ed there for many years, everv one knows the sense of 
“ late" is, not recently, but formerly, of Norivkh. Then, 
as to the cirrimistance, that he wa'^ not living at the dare of 
the will; he >vas at a distance; and th* ■ stator might not have 
known bis death, or might have h jrgotUni it. As to his having 
left only one child, the legacy being given to “ the children,^' 
the testator being at a distance, might not have known the 
state of his lamily ; and meant only, that, if he had chil¬ 
dren they should have the legacies, Jn the case of Deimare 
V, Robelh^n) the evidence was very strong ; amounting toa 
high degree of probability, that the testator intended his 
sister,* yet Loid Tkurlow would not venture so 
to decide, I cannot therefore vary the will upon this 
evidence. 

1 have some doubt as to the effect of the paper that is 
produced. The way in which that struck me is, as a fraud 
upon the other p/.rty; if the payment was made upon the 
admission of the Plaintiff, that he was not the person. But ^ 
it Cannot have that effect; for they proceed without 
comminiicatioa with that person. Their payme^ntor resotti^f; 
tion to pay, did not originate in an)- communication with '' 
him: but they exercised their own judgment; and then it 
I 'uiics to this only lliat the Plaintiff did not icsisL There 
must !k either something of a release, or a fraud by him in 
not setting up his claim. Clearly this rlocs not amount to a 
. i282 ] release b\ liim, nor any fraud in him. It does not appear, 
that he represented, tliat his father was not the person in- 
^nded. 'Phey took it upon themselves : and he acquiesced, 

1 here is not enough therefore to bar the claim to this Icga- 
t y; which must be decreed with interest. 


f d) 3 Bfo. r. C. 41f>, Q7i(ei vol. i. 
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SANDERS V. POPE.(lj 


xm. 

v-^vW 
12 , 15 , 


BV^enture, dated the 15lh of /^farch 17V)9, Pelhft Pope Kelief 
detui^dl a pu])lic house and premise s at Mitc/iam to •SV/;nwr/*g«itt'»tWeU» 
Siimme^^hh executors and administrators, for a term of 25 
years from Micharlmus preceding, at the annual rent of ^15/.; can^ madci 
subject to u covenant, among othcis, that Samuel iSumArjf, as iigaijwit a 
bis ejtecutors and administrators, shall and will before the 
enil of the first five years of the said tem, lay out and cx- 
pend the full sum of 200/., in substantially repairing and covenant to ^ 
improving the premises ; and a fuitber covenant and provi- lay out a ape* ^ 
so, that iSanderti^ his executors or administrators, shall not 
nor will assign, transfer, or set over, this present indenture time * imdilOiv 
of lease, or the term hereby granted, or any pai t thereof,or let, limited to 
demise, or onmU the saul demised premises, or any part 
thereol, to any pt rson or persons whatsoe^ * r, lor and during iignin^ 
the said tetm licreby granted, or any part thereof, without the t)ckH^«mw;€» 
license and consent of Popc^Vx^ heirs or assigns, in vdant»ry 

isle .; provided, and it is hereby agreed and declared, that^^ ^ ^ 
if the said yearly rent, or any part, shall be unpaid by the 
space of 21 days, o , or, if the said Samuel Sanders^ his 
executors or administrators, shall or do assign, transfer, or 
set over, this present indenture of lease, or the term hereby 
granted, or any part thereof, or let, demise, or giant, the 
said demised premises, or any part thereof, to any person [ j 
or persons whatsoever, for or during tlie said lenn hereby 
granted, or any part thereof, without such license or consent 
as aforesaid ; or, if breach or default shall happen to be 
made in performance of all, or any or either of the cove¬ 
nants, conditions, or agreements, herein btfore mentioned 
and contained, on the tenant or lessee’s part, the term shall 
cease ; and it shall be lawful for Pcllatt Pope^ his heirs and 
assigns, to re-enten 

By articles of agreement, dated the'23d of April 1799, it 
was declared, that Samuel Sanden undertook to execute an 
amgamexii;, by way of mortgage, of bis lease from Pope to 
t yi^hn PMltips\ for securing the payment of a debt, and a fut^* i 
thcr sum PhillipH was then to advance, in satisfaction of ^ . 
debt and costs, in an action brought against Sanders; and V"' 


5^1) cited, uml r» murkcil upou, 2 Johns th nty if!lie !)C c.ipaMo of 

CJki Ueii. ^ J-V J tiDi), buUfllie ;u Isof 

j (2) S(. c ll»o jfrjuT.il lule st'iird by Cl)<\n- or < omf'vruaitfn tn Court Will 

rellof AV;iC'■I Juluis Cha .‘’oj 7be not iiilLrlciu*. S<t J^rviioUIs Vt 

rule, howt^yeiv SW laid do^n by Loicl /'-r^ 2 Pricc\ Hep. 212, (riott.) H. l\ 19 Wk* 
>K\ ill the above ■oa'ie, may bo consuloi cd Jun. 1J4. 7//// v, Bm A cs. Jan. 4u2. 

sis(iVi'rmlcdl>> thccuiTc:itof thelatcr» :li^es, S, C. 18 Ves. Jun 50' Ul\iU‘\. //urm*;,-- 
|l he ease oi Uu}Je v, /fnrrh, 2 Price . 43^^ 8ce ahsj v, l/Vjrre, 17 

(note) 20G, (Icculedby 8ir 7yrtf?«a., Johns Uej'. .'*^7 { 

^ '.V JuK*, the* rebel to ca>es uc^ i* 
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that Samkrs thereby consented, Aat hb said • 

be forthwith put into, and remain in the hands 
until the mortgage should be executed. ^J'he leasb 
posited accordingly; but Sandets died in y?/we 
assignment of the lease not having been executed., 

The bill was filed in ManJi 1804, by the pf 

Sandersy and by Phillips» stating, iliat no part of 
2(X)/. had been laid out j that an ejectment had been bought 
in the names of Popt^ and James Mooi e, to whom iVjN? had 
sold the premises; and insisting, that though the int^atof 
the PJaintifl’s was forfeiud at Law, by breach of the Cove¬ 
nant to repair, the Plaintiffs are entitled, in Equity, for the 
residue of the tenn, upon laying out thCkBUin of 2CX)/. in rc** 
pairs, or otherwise making coin/^msation for the breach; 
insisting, that the clause of re-cnir) 'las inserted with a 
view mciely of compelling execution of the covenant to lay 
out2CX)/. in rcpaiis ; and, that the bri ach is open to com# 
pensation j as in any other c'ase ol pmaltv, foi securing the 
performance of a covenant, 'fhe bill played accordingly a 
declaration, that the Plaintiffs aic entitled for the residue of 
the term, upon lading out 2<X)/. in upaits, and otherwise 
making compensation foi tlie bieiuh of the covenant to lay 
out that stun in rcpaiis on, or iirt\ e*M . (o Mi* harbnm 180.i, 
which Plaintifi'n are uady and willing, and hereby offer,, 
to do. 


Evidence was entered into by the Plaintiffs to show', <hat 
the premises hud su'^tained no malenal injury by the lapse 
of time I and bj' die Defendants, that they were in a had 
state, and it would cost upwards of 500/. to put them in 
tenantable repair for a lease for 21 years, ami there had not 
been any repairs done for 5 years preceding. 

The Solicitor-General^ Mw Cullen^ and Mr, Girdkstoae^ 
for the plaintiff, —'Phe fact is established in evidence, that 
no damage has been sustained from the omission to lay ont 
the sum of 200/., according to the covenant. 7hc conse¬ 
quence is manifest, that the repairs required tiot being of 
such a nature, that any damage has arisen, the jpremises wilt 
be in a better condition by the ejKpenditure at this time; the 
delay operating in favour of the landlord. Even upon 
DtfendanPs evidence the inference of damage from the 
, , breach of this covenant is not conclusive ; the quebliou be¬ 

ing upon the damage at die particulai period; not, what 
may have been die consequence »ince. 

This bill Stands upon die equity, giving rdlel against lor- 
fehure, where die parly may be put in the bame f^Huadon 
as if the covenant had not been biuken j where it rests m 
I 285 ] peCLiniarv compensation ; as in the instance of non-pavmcM 
of rent j for w^hich tliere is no other ground ; though, j)\ 
StHUite (a) the bill must be filed within a certain lime. Th( 


{'^<1 ) ft tat. 4 Ci‘'> 
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Gasxi ill 

iStod V. hmariy (k) k tid» 

aga||l|:A Ikrfidteire for not doing repidn. Ilint «u« «rlA 
nwn^ktthe late case of Wadmm r. Cakrqfi, ((f) ^Tht 
priMi^nt^ relief in these oases is also establiahed by 
V. JSi^udi (d) and GnmtMt v> Btvcdy (e) Detcarktt 
Denrutti (f) Wafer v, ijoeatto, (g-) Ji»ie v- ifasr; (k) mtA 
It fantlM^ extended beyond invduntary, to wilful breachest 
Northittte V. Duke. (t) In Hark v. Lcward the coveiuittt 
was^ generally, to tepair. 'Ihis is rather analogous to the 
case of a stipulation to employ a specific sum for a particu* 
lar purpoSL. 'Hiere ceitainly are cases, in which the Court 
has refused relief against the consequences of negligence to 
ri^ir, open gross Ibd wilful delay by the lessee, after re¬ 
pealed applicattons i; and whtre the landlord cannot be re¬ 
stored to the same situation . in the caic, for inbtance, of 
an assignment without license ; where the Court cannot as¬ 
certain the pecuniary comf^n&ation for having a tenant 
forced upon him* In Eaton v. lyon(A) Lord Ahanley^ 
speaking of covenant, says, li by intvitabL accident, il by 
^ fraud, by surprise, or ignorance, not wilful, narties ma> 
‘^have betn prevented from executing it literally, a Court 
** of Kquitv will interlerc j and, upon compensation being 
made, the party having done every thing m his power, ana 
liemg prevented by the means I have alluded to, will give 
relief.’' The circumstances of this case come within that 
reason - the death ol the lessee within three months after 
the lease granted, intestate ; lea\ ing a widow and children; 
and the estate insolvent; and no evidence of any notice to 
the lessee to perform his covenant i the action commenced 
just after the expiration of the time ; when immediate no¬ 
tice was given ot readmeaa to do the repairs. 

Afr J^2( hard&^ Mr* if. Smithy fit tht Defindant.^ 
The death of the tenant, and circumstances connected with 
it, cannot have my influeiul^^ In the case of covenant ig^ 
tiorance cannot be urged, fill© party is presumed by the 
law to know Mb eovemml. The consequences 

0 « 4eeMoiivMfolbSip»{tt^ ^«ht fo relief in fok ease, 
.isftwdd be WRMt exbklti^Ve W«l Wttfiortaii^. Tfos cpvenaM i« 
!i#lav (xtut a aum of iAoaey in eifostaatkt mpdivi 

Iknd iitiprovements of a house in a tertain tittli} not to fxjt 
ntooey to the landlord, to bd laid out by him ; but the to- 
nairs to be made by the lessees; with a clause of re*eiitry 
for breach of any of the covenants. No substantial part of 
the money having been laid out, the ri^ht of entry accrues 
to the landlord; who inysts upon his right; and the ques* 
tioo IS, wh^hsxthk Court ought to interpose to relieve a\ 
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who ha« brokfn his covenant at Law In tno&t eai.c ^ 
of a i^ivcn sum of monej^ to be applied in a givt:n the 
ipj^Jication emmot be maiic with equal advanUge tfeifr ffAi 
nl'tci * The Cniui cannot ascertain the covfspiaiJiatiott With 
jrcftTencc io the time. Ihe party claims relief agJtuisit his 
own contract upon the simple ground, that he oifets to i?y 
f)Ut tbrr money now, instead ot having bid it out accor<ling 
to the terms of the contract. It is ttue, this is to be cousi* 
dered as a foifeirure : and iho (’.MOTt js in the habit of re¬ 
lieving against fcrteiiure aud peuahv In the instance ol a 
hum.], that ulicf was gnen before die Statute: the object 
being only to cornpel the ic-pa\tntiii ol money. If the 
nioiu y wft'^ repaid with ami coats-^ h has l-cen sup« 

pci’cd, no tnconvenienct can ar^*. d'ougb, in agreat nuin* 
her uf < ase*4, j;.rtMMnumt'enic'nt V , br; susUvned by th0 
pa^^lv not having the money at ihi ttme . and die pavru^^r^t 
nf inteu-st and «’uac jyun bc^h} no mean', aii hid<:nnity. 
"rhat inrouvenienc.e however hay nut been regarded ifl 
K<(niiv. 

Ili4 . u-'i* of Hi jvr’AvnkJVE of ant -dcaid; preri;,ilv upon 
the s.tut''g^'niUKi: in •aht.r wIiMv di^’ jubslance 

of thr roiiOart ia pcrhn'inr.d in i^iud Hoi che leliefiscon- 
fiurd to instapri s rd d'ai d-i-smptii.M , u'h''rn. thing 

ran be .d right except tlu tinu*' and liirrc h. ut case, except 
"v > ‘jun» itjit) in whidi the doctrine lias been ei:lend* 

Cil fnrliier. W'hv tioes n(jr i)u‘ a-sJgiiimnt VvSihont h^'easc 
admit compensatjou f idh new tenant may br prehuable to 
the former tenant: oi he nny hi" capahicid giving security : 
plar/mg the iatidl(;rd in the fc.nijic situaliim r so that the com* 
jiensaiion mri\ ]>o is complete as whost lln subjfc f is iuoricy 
only ; yvt it has ncu^r littn r>upy>osi;d* that robif could be 
given in that mstamv. Suppose, the premises had hlieri 
down for tvam of repair during die pendemy of r)ie ui\k r 
how lb the C'ourt ro give, rornpr.nsation ^ 'Iht: compciisaiioii 
is not effected, unless they arc placisi In tlir same situation, 
as if the money had beer, laid out witfiJn the five yc^Jir^. In 
what way is the Cnun to give complication by diteclmg 
repairs to be done by the lessee ? It lias been held, Uiat th«r 
Court cannot cxecuii a covenant to rebuild or repair, f fr) 
Th« authority ol 7///' (Jiff/ of l.OKihu w Nodh b’l has id- 
ways been coiisidcral fpicstii»nablr. The principle of i?W- 
\\ Oi/rmfi ( i) applies close]). The senoub situation 
of landltuth, it this docinno is ru pn vad,must fonsidor* 
ed : the hnant availing, till tlic tune has elapsed; dj<’) giv« 
ih:U he is H ady to prilnnu h‘..> rontr:*'t, ami 
^'diiig a bii); the pi'ootrty in iln meau time g^nng lo deiav. 

( 9 M.,f. 9Q, 

h ; Si‘- V r» fA M. atJS', ^''1. m, tS^-. ai,d the 

.r^. ;»K\* 1 fc'i. 3: , p. 6.r 
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fnt ScfkHor^Gcnrml.m .--—The mjunctioo^gf’anteti 
ijy Tf^ Ma^ter of hi t\w 'slumn^ that there i» 

»\a»'general propcnitiffu estabiisheilv that thiis Court canina 
relieve, except in iht- of no!vp*4ynn"Jit of rent. It dear¬ 
ly was not in thr toniesnplatiuo of i)Kse parties., thru* the 
nit/oey shotilJ be ^cuu Lud out; the perirai fixed iseing live 
>em‘»5 that peiiod bemg S:!ieh with ,! ■ icw so tht benefit of 
both panics ; the delay, long is it c?jis\ be jvoslponcd 
svithont danger to the house, beinj; advantygetnis Ui t;u? 
hmdlon!. As it U proved, that the house did not hubtaiu 
damage, the; lessor taking advimoige oi the hterai exprea- 
sion of the covenant, maki'S a cajibous use cf if; ia.- uppii* 
cation lo *\av** the jiepaus done being n\yj?- i no nniuiatioa 
given, that, if the Covenant v.m not snictly perfom»‘th the 
«.Ovenaatwouldufu 'I’hf'c.hn eiioa, divit 
camjot ^joporin*»,‘nd »epairs, arx'j notaiisr 'The pieniiw.-i 
ap, not 10 be put ui vumj>h t'j lej/air , but oe be in 

ihe liann-sTsUe, ah if hud been applnd at die tiav: ; 
:and it shewn, that has ht o. ht'S li* hd to die 

les: or 


'i iA^nfCn I — I hes e i.s r.o (uunc); oi tin iurls’* 
thr>i;^u iiMs ( ourt more deiicatr than ?baf whieh g'-t'sea 
Jeit?iJU th" ot :i legal rivju. J hat pinsdiftiou 

test, tady ijp'o thir. piiJirij.-h*, ttml j‘Mty ('■ laUiig ad* 
vantage ''1 torfciluie ; anJj ns :« of the jli - 

gai iignt would pvotiijre a haidship, a great hrei and injurv 
nn tlie - ’nr hand aiisiug fioin going to th» fuU extuit oi tie 
vuriu, ''AhtUi OH itv: Jither the party tny) h.ave Uu: iuU beuelit 
of dn 1 onuaetjosofiyinahy framed, liic Couii svill 
wluiv* a ilear mode of compemation c'lu diiituvetcd 
01 ihi'- nature is the eai>e, tJuit eou?itamiy tici tits, corfirnu'd 
by Statute,(rtjgiving a moi^! mtdy mode oi icfud at Caw ; 
a ooTitriift to pay rent, with a covenant unci clause of re ^ 
entry for breach. "nH* obvious inieiuion is to oCi^uie tin: 
payment of the rent; that the lundloid may nut Im; put 
to hia .action of debt, coming from tune to lime again;^t an 
msoivtnt evStdt(‘: but may bo enahh d to levovxr posseftsiun 
of the prem^'>^^. lu that lupiity is in the constant 
couise of relieving the unam; piiving die iciii, mid all ex* 
peiiae^i i and placing his iaiull»rd in exactly the same sUua- 
lion ; and'm that c-atoC it is noi ne..essaiy, that die hillur. in 
. pa)iug the rent -^liould anse luan mcidont, dn. unscarvMgo 
ol a liter with a rcmitumcc, insoiveno, or disease: fmt 
even against negligence, the tenant i 3 cing solvent, and nut 
prevented by guy accUleiUal circumstance, K([uitv inur- 
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fcrtd i and, upon payment of the vent and dl expense’s,.%vil^ 
lift permit the tenant to tuuitd i,nt of poHs<t<*won j con- 
'.aiding, that in the ojv? case fretmentU ;;’rfar hardlfhip 
might b»^ the e,oiH.c<jUtTn r ; in the other, »iu- party be*ni^; 
phued in the same sit\iai:on, there !■> In geiicnd no hardship 

'The case roiv before the Court enrttrs mjarctst to that. 
'This not a <t)vrnaiu to n palt mere!)' ; ami an e^ertment 
brought under tlu* dansf ot rr'entr^,' lor hu nch ot t}»at t'ovti* 
nant, which miiy bo a ca’^e of very i.omplicateti corjirideia- 
tioti, and much detail, as to what w'ili put the party m the 
same situation : llitnigh ev^ n m snrh ra-.f ('.ooj ts of K<]uity 
hav* g^-oc a gUMl tv:iv : hni the *.1 j rum stances ed' this casv 
arevtjv didVrent. 'I’hoogh this dryii^^noi appear to br a 
bcn< hf'ial h ase, h is at a low nind no fiO'. : thc^ h'sscn 
st'( uit. s t'j InniM )l Nonu' \ aJoalih uu!-*’'h^raiT^,]} In anniJirr 
(orm ; b» a *~v>V‘ n ml on tli^ pan ol ihr les-'Or to lay on^ iht 
sum of ‘yy),\ witliiii hvi. y^Mp, i v wlurh the pf* inhics 
would rp,iu' an aduitiona' sp* * ifu ^ahn* : livat invbora-^ 
tien o.iruing m thy phm <d an ad<hti^m tl ronsrieratiOD ; and 
th^n »s ‘.ecurril bw* a (laoc-'e <>i ri o jitr' H dial Cr^'cnanl iv 
nr.t pel lv>t uv.'d- ir/o .n isi , wi n It Tuust .dwav ^ Ih: 

kt’pt fh*nTU.i tl’t" nwT\^l o| ^kstrai'i 

of pLi‘t: >tlu Uou , sv'nat ilu ( 'Oit u’..iv dr. , %'vhu h is 
a men rpie autu •;? law ; Vdt’,, wfiat tli»‘ Coum oui.du to do 
in the p^utnuLir h'lsc-uu* . J di .uh ot ihr unanc 

does mn ortk*' ar.y es->eull:d didhi(-)ir<. 5.'p-m tb< ncral 
qucsiioi: cd jun-cli''t‘OJi tin p;i'}ri|ih r- ch:,o eoTnpi'nAadcn. 
Whether in t ve/y such ^;l^r the (iomr bound to make 
^hc hmdloid ar.ejU it^ is anotiiLr cotjshiern'on , dtpjmduig 
on die discretion ol xht (iouri* 

In ;* Pn.ssrii (h) I iincf liid down, dun it a stand¬ 
ing rule of tlu‘ CoLiit^ that a ioTfi:!tui\ should not ivmd 
where ;; thing may bo (lorn aftenvard-;), {>*' yon compensa¬ 
tion made for h, Forfciliirts ate even o.dious in l«rw. 
Couny of Law, circunjscrihcd as thetr ju> l&dif tion ts, 
slrngglc against foxioiturc. If the l-m<llord docs any thing, 
receiving rent, toi instance, i.dief maybe Imd, without the 
iH'cessity^ of loniiiig to Ivpiiiv. *rhc forfeiture and t)ic 
relief against it ore fonuded upon this ; the forfeitnri: virbe& 
out of the contract; the paities eovenan* fer iheii ow'U 
Cnritv - tlu‘j< h.u the brearji works a loi h lUiY*’: hnt, if the 
party ^'aii Ol rcstoU'<‘ to tin same rtUnaMon, fh<* right tu ic‘ 
lief arise,, 

In A'-'/i/o j/t' V. {ii I the law iilaal down ;dmi‘i5f piv 

cihcly in the same vae. uivl t.idiv r jii/ongi r 5 going fin « 
iher, a& wcii as the ca.'e of //nU^ Lr^/iarc/^ than the 
exigency of this case reipiit'es. Undoubtedly, unless itr« 
plain, that lull compuisation cun bv' given^ so as to put th' 
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. oiiJ«r pmy m Uie f»iim;r situaiion precisely^ a Comt of 
hcpiity ought not to att; lor .such a juriadicimn tvoulJ be 
.ubiitrary. In v, Di^rinctt (i} the bill wan dis* 

M)i*wdi, H»iU llic cuukl uoi he otherwise. Sir 

ihen" a great tk*ai fiivthcr ih<4ii I jjivi 
( jr vpafed lo g\;, .huhlui)^, that w ht;rc'\Li- a bn ach can be rstab- 
iJehed by {he (h>-in wih intetierc. J*he CouU 

navstscc, wlioijjr/ ihe dasni-g^^s are ’.uj.n, ih.n il cun he the 
'iU.bjcct euaijiensau<*n. B'U tbi*: ts pavnt* n? »ij[ a «peii* 
iic bUm oi money; no< fjenc al Januig» t,. I he landlord in 
that ( US’" miju;])! be jeariis’jecl by artinns at a distant time, 
lights eluinud over shb prnpeU) . tje.d ^‘jeai tututee\pe?>i.e ; 
and Uk* bl'^r wm wa-^ to uttn inir suen ,} teiuun iniiucdiite' 
?y for nijbiriou.s acr> done , mu'/'., {is,it no (.oart \onld as- 
cemin the n^.nptteiution ihc pn/pos hon, tbit^ wbtJj 

do, <lanj«j^,es .ue onteuauj, leliei f .moot Ih ^n, ss e<jiM\a« 
htnt tef ‘.bos ; fiiJit le, ' U'o- ua noj'', uheo.. < ieiu <o\u* 

[V'i?salv*n euTi <je miidi nde s!ui\iUl »r" ^iiifejcuc, 

1 he next ^.‘u4* )S tJ f-ft*: ft,A beloo' l-<wd 

^*h\CK It is to he observed, that uU ih^-Si judge?, 

u''*' dv'v/ervl ‘S/co/I.a:' heinjj itimetiani, iniplviiiy,. 

dial, 3I >l f’s a ulmiiUne' ei notain e lieuiaiii-n^ 

thouyb *sot j ^|}t-:/)*»' ' e*u -'d me»n'‘V.:is r« »'t, «tdiet ma) be 
given. 1 do not (oncuiw,, tIeU lani.ueuM I'Jn temv. v wlnu 
eitht ffiS' rind v’,enuni<; piincii^b’ ».< b-ip Jt-> nv'ie<(,*arb 
ds.'UJ thi. l ily* I JtiS' menlHmed In re j man m iL< t 

h asr (ifi lib (.r b,r upnn ,t utti^hta ind it \ Ljf 

a torb nu^e, oi that the lease sh.ili i)c \ok!v it les^.e" 
‘'iesk,nb or aliens it wuh'^it jicense, and atlenvaub. iiie 
b.sser doth assign h ’f* ithont lircn-e, tins ?. .( im loiture ; 
a!‘d sush a foih'Uufe, ugain.d whuh Tins C ourt ^unnoire- 
bit.Hio ii is unkiKovn, whaj sluli i'c ihe iTuasure 
ol the riatrap.ea , for tbns Court «< ver rtbeves biu ui suih 
f wher.; it can givt. nome compensation in damages ; 
and ivhcie thue ii some rule, to be the nu a.mic ol sueh 
damages^ to avoid Udng 'Jrfbiuin yd* 

One cube has iiiuclfr occiurid, ivbicb appeaia L> break r« 
upon the prindple j though tho decibion is pcrtValv rigtit, 
in tht pariicubr instance, upon the circnmstmices; but aomc 
words .appear to liave iilicn from Lo»d Akaiilcii^ v^hich go 
agjunsi ail that hu^ been laid down in a series by preetding 
judge.-.; andwhuh, if they are taken in diri? hdl cvleaf, 
would cu'Ute considerablt anceulairity. In tli.u cast j Lalofi. 
V. A.7>'/, {0} there was gieal itJC^u jrruidulcut contlin t 

by tlie tenant ; wdmsc bilk after lymg by hM seteiul )»<41 
to SCO whv'iher ic would be Ic^r her inteit-'t to apply, was 
very properly dismissed. But Lord A/ni/i/C'' in the pns-p^ 
'sugc, (rj that ha*} been stattnl at the Bur, txprt;>scs himself 
hi Uirori, that would cordine tin* jurisdicuen very much. 

fiJ'J M'jd. Vl\ ( aj y Mo'i t B\ p ^ J .Ut?, Y.‘b a: OgC) 
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If the covenant is broken with the consciousness that it if» • 
broken^ that is, if it is wilful, not by surprise, accident, or 
ignorance, still if it is a case, where full compensation can be 
made, these authorities say, not that it is Imperative Upon 
the Court to give the relief, but that theie is a discretion, 

1 do not stop to consider, what should be the rule with 
regard to paying money at a particular day; lurther than 
to say, I do not assent to that proposition, that, though a 
lull and clear compensation can he made, a Court of Equity 
has no jurisdiction ; or ought not in any uisiance to excT- 
CISC the jurisdiction, if ii exists. I cannot agree, that it is 
necessary, the non-performance of the covenant should have 
arisen from mere accident or ignorance. Suppose the 
lessee had expended to the amou./^ uf 190/,; knowing, that 
the whole sum required had not Ijcen iq plied ; »he fact, that 
the expenditure was slK>rt by tbiii triflisig dehciency, exist* 
ing ; and not to be accounted for by igriovar.rc or accident ! 
can it be represented as consistent w)th justice or 
sense, that tlie lessee, having hy falling on liis friery.Ls at¬ 
tached considerable custom to ihe h.>usf, the lessor, rinihog 
the premises by the conduct and if»tlustry of the 
more valuable, should be permiMv'd tf» lurnhim out ; taking 
advantage of the circuinsrancc, that 1/. ta* .?/, K:'»i than th<’ 
stipulation had been laid oat; or, that ute money Ind been 
laid out 5 davs too late ; though hr might Ije ‘.la«:ed in the 
same situation, and fjbtain romphtr |vjsses‘>lon of nli, for 
Ivhich he contracted i* That ^voiiid apply equally to a be¬ 
neficial lease, upon a great expenditure of money, or lor a. 
longtcxm of )eats, 'ilia last authority, the older of (h* 
ilI(Uffr of the RofLs^ continuing the inv^lnC‘j^m in thi^ cause, 
supports the jurisdiction. 

Then, if the jurisdiction ia cstablh,htd, the next conoid- 
eratiou ia, whether it ought to he exercised, in this case. 
This is not a case of a complicated nature, making it diffi¬ 
cult to give compensation. l#ut I am not sure, whedun 
any decree, that I can inakc^ will be much benefit to the 
PlaintifT; for there must be complelb coinpenaation; in*- 
eluding uU the costs at Law and in F 4 qi«ty j which will 
place the Defendant in the same situation aa if this had not 
happened* Upon the depositions no notice was given by 
the landlord, who immediately upon bringing the ejectment 
had an opportunity of doing justice; the tenant oltci Jug to 
lay out the 200L and any ulterior sum, that might he nt> 
ceaxary in consequence of the lapse. Subsequent to that 
all the conduct of the tenant w'as fair, T'hc premises ditl 
not suffer damage from the cxpais%iou tp Ifiy 'money 

before j. and itis f((:^..!the\adva^^ 

t,age .of the landlord that the money should bk Md out qt a 
later period. The decree hfiiist provide, thftty ’ijP the 5i00/.; 
h not sufficient to put the premises iu the state of repair^" 
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. in which they ^jbould have been placed at 
s\n uJterior sum must be paid. If the price of mateiiaie 
and labour have increased, tliat must not he thrown upon 
the hndlordt llw. difference fiom that circumstance ia 
m jch less comphc.^iied than what has occurred in the cases 
I juavc mentioned. Another reason^ upon which this judg<« 
j/icnt statids, is, that this is an application to the indulgence 
oS the Court. The Defendant is not in the wrong. He 
has done nothing, that did not arise fjoni his clear legal 
Tight. Til buch a case tht relore, Kquily must take care, 
fh'tt cT'snpt nation shall he made. I'he Plaintift' also must 
hv 35app»»sc'l to have had the use of the nmnc>. 1‘hcreforc 
d)ere Musf he iio delay in kying out llu'i money ; and an 
hiquirv n:u>l be directed, ^vhcihrr any and what further 
ftum h iii'cessarv to put the premises tn the same state ol rc- 
pah, ii* ^vi'ich thev would have been, if the money had been 
a>'piied according to the couinict. 
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5.'’5<.*n xiu su^j^Tsiion of th*- by the Plaintiffs, iirnne. 
ly upon u tcivmg notice, to lay out the money and 
*',nkc compontytion, the costs in Kquity were reserved. 


LONGDON SIMSON. 


mMarch 14 


Wn.LfAM WJl.UAMS, hy lus xviU, dated the 30th of Twstby 
Mvj 1801, gave ami bequeathed the residue ol his ■ 

in (he following words: _ yomltheStst- 

ff’o my niece Munj Ann H'illiams the sum of 5000/. «(e .’'S & 40 
“ duiing life ; after which to her children for their educa- 
“ tion and maintenance, and to be equally divided among 
^ them on their anting at the age of 21 years, I give to Therein, 

“ my nephew Hobert WilHams the sum of 3000/. on the 
“ same conditions on his attaining the of 21 veaw. I ^'^ 1 . 35 ..,^, ’?^ 
“ also direct, that the shares I have in- the 
Shmvnburij^ IFts/cif, and Essington and Ekemere Canals* 
also in the Liverpool Watenvorks, shall be paid up 5 and 3 , 
the profits arising from them shall be Invested one half 
“ in the funds of * this country, and the other in the funds 
“ of the United Stales of America ; the interest arising to 



^rue ^,«»the .-s^f nwnner m the otht-r ■ ■»'/*. for life only j 8io. 





' OASlSliilN OliAKUKRli'. 


1806/ ^ Mary A$in William And HoBer^ WiBtams lit i^uAi »hAres •, • 

and on their attaining the age of 21 year® tne wliioip to 
LojEfdooa “ be s>oId and divided equally among them. ShotiW the, 
*»- said Mary Ann Williams^ and Robert IVtlhaws di6 with- 

Siauiflrjf. 4 ^ issue, I give the above shares on the ^amc conditions 
unto the children of my friends Geoyg^e Simson of *?/. 

** PauPs church-yard, and yacob Kirkup of Watmarth, 

“ The remainder and residue of my estate I give unto my 
niece Mat y Ann WUl'xams and Robert Williams Biy‘ ne- 
“ phew, to be divided equally between them share and share 
“ alike : nny nephew not to have possession till he arrives 
“ at the age of 21 years and he appointed and 

Khkup his executors. 

The testator died in 1802 ; Icawnc Robeji IVilHams and 
Mnnj Ann Williams^ who married Johr Longdon^ his next 
of km. The issue of that marriage %vas one child ; who 
died in 1804, a month old. Rohnt JVi/lams M’as not mar** 

1 icd, 

I'he bill was filed by Longdon and bis wife, ntid the trus¬ 
tees in their marriage settlement, which comprised her in¬ 
terests under the will; Robert IV'dh^ima being one of those 
trustees ; praying an account under tin; will, and payment 
to the trustees,and also to Rrbert IVilixams in bis own right; 
and that his interest in the legacy of 3(XX)/., and also the* 
interests in tlic profits of the Canal shares may be ascer¬ 
tained . 

Rirhatih^ and Mr, Shnchneil^ jun, for the Platn^ 

[ 397 j —'J'he actuinulalioii, directed by this will, goes fur¬ 

ther than the late Act of Parliament {a) allows. It must 
last according to the will during 21 years from the birth of 
a child, rherc is no child now born ; and there may be 
many. In Griffiths v. Vere (^) the trust for accumulation 
was not considered void throughout, merely as it could not. 
be carried to the extent intended. In that case the person, 
during whose life the accumulpcion was directed, was act¬ 
ually in existence* In this caaie thev« is no child now ex¬ 
isting i a child may be born; may IHlif a few years, and 
then die ; and then another may be born^ 

The second question is upon the construction of the 
r. gtACy to SiiiTt WiUnmSy whether he is entitled to it abso- 
. iutely, or only in the same manner as Jfary Ann William,, 
'file SrJUitor^Gent nlyfor the .—Though the 

circumstanres cf the rase cited arc dilferent, the construc¬ 
tion that was put upon the Act of Pailiameut, is as appli¬ 
cable to tills f a^e as to that, 'rhe act was intended only to 
guard against the evil of accumulation beyond the period of 
21 years* It w^as argued in that case, that the accumulation 
might extend beyond that period i and upon very technicaf 

' ' '' ^ ^ I , ' 

/ «tat. 39 & 40 Cm. 3. ' (!>) vol. is, 127. ' • ’• 



Oases in Cnakgurt, 

argiimi&oU; as, that a life was a larger thw 

yrars. The true construction of the Act was adopted in 
rhat 

TM *Mahti.r of the UoLL'i. —Si,<pposc^ instead of a life 
wltfc^ regard to winch there might ho some uncertainty, th« 
testa^ had said, the accumulation should continue 24* 
years; it would he good for i?l yrurs within that determi^ 
nation. 

As to the question upon the interest of Robert Hltiiams 
m the legacy of ,KXX>/., what can the words “ on the same 
conditions” mean, but in the same manner? 
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The decree accordingly direcicd the acuiruulation for 
years fiom tlie ileatli of llie testator ; and that Robert Wi!-* 
Ham.s should have the interest ol the le^^uy of dur* 

iiig his life 'y and after his death the lapit.d should go in 
the same manner as the ])rccecbng legacy to J\Linf Ann 
li'///Urns' viiih given. 


<;/UFFnHS HAMIL TON, 
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OEORGU IlALLIFAX^i'AeXuvin the /".tfst Jritlia Kxecutor^ 

pany^s service on the west coast of Sumaha, by his will, 
dated at Tappmoohjy the 8th of Rovembrj r J780, hia debts 
being discharged, gave and bequeathed ' nis reputed son,km. two of 



to 

to be paid her at the espirag 
cease. He then djesired m$ executors, whom he should nmuy of re- 
herca(ter nomjpate^-to dv^wiSit the sum of one ^ ‘ 

eight hundred doliAts in the Company’s Bank at l-'ort Marl- *' 

irp\ on bond bearing ^ the usual interest of 10 /.per eent^ per enkr WH 
^nmm / which interest he ga\’e to his said housekeepcf ^^ 

Maria Lmij ilemehnan during her life ; declaring hw 
quest that the same m^y he paid her (juartcriy j and further cc 
gave her six slaves. The will then pioceedcd in the follow- 
ing manner ; ® *"* 

'fhe appciiitniciit of cxccutuis irivcs a jmul iutcri‘'»t in tlic » whlilij ttOt 

*€veiTch ;»>irvh’cd ' ' 

“ [ * il99 J 

---------^;-j..- , 

’ Jfl) Sec the «Me 10 V. BiMory an*^, ^o). p 0\ :Wsl C/ifmwW/!V . 

vi'uitc, arUet roJ. li. p. 465 ( , ^ * 

voK. xn. 35 



i8or>. 

CiAlFFlYKS 


f 3W j 


0At«9-' Ilf Oft'ANcr-av. 

“ flo give and biqueath totny 

“ li/'ax and uncle Sir 77i^wuv Hnllifax fi 
“ rach. 

“ Jtvm^ a Tier the death o( my afuresaid housekeeper 
‘‘ Maria hicif Hoiwlman the above sum of one thou* 
‘^sanci eight hxmdrcrl dollais to be given unto my reputed 
“son I'homas Ifalhfax and i\o Richard 

ainl''Joitifh JcJf'nson p’sqis. trustees and guardians to hini< 
“ Itrm^ I do give and hc<[iieat]i unto Joseph Jefferson 
“and Rifiiuid Maidinmi ihe hiim of dollars to be di- 
*^\ided equally being a small testimony of my regard. 

“• llcm^ I do nnrninate and appoint 'VhomaH Palmer^ 
Joseph John Qyijhtfui^ Richtiid Maidmmiif 

“ Sp (0 kvs fi' (De and Ahxftadt't I umniond Ksqrs. now re* 
“ wsichng on the WeM Cainst of Ai./ w//.'o ’xecutnis to this my 
“ last will and lestaim ni ie\oking all l(*rmer wills, 

'I’he tesUUov dievl at / 'or/ Matloio' m Pru’mlfn 1780* In 
Ortohet 1787 (hr/fif/is^ who was at I'ort Murlhro^^ wrote to 
the othet exerutors, drclinuig to art, Uoare and Mo'nhnan 
piovcdtiic will ui fnduf. Ail the oilier excrutors except 
linarv and {xujpih^ du<l }hjih^\ having ivliirntxl to 
iuiid, in t rn'J alone proved tin will in I nghiuJ ( and died 
on tlxi ioth ol yahf A flu his dt ath Coprjivtd 

the will. A lull upon tiu La.sf Lidtn ( oi ipafu/ for 19.V/. 
KAv., pari of the estau rd the testator II(dhJ<n^ was remil'- 
ted from lrdit.\ and after ihe death of U'nite eaine to the 
hands of his executor:*, A quantity c>f (rum Llenjaniin, 
also part ol tiie estate of the testator, did not reach Eng’- 
land till after the death of lloare, "The lull was filed l>y 
Gi ifjiihs against the executors of floare^ and against the fa- 
tiler of the testator ; praying, that the Pl.iiutiff may be de¬ 
clared entitled, as surviving executor, to all the testator’s 
personal estate , not reduerd into possession, and divided, 
jireviously to tlic death of Doarc. 'ilic Defendant Hamil¬ 
ton^ the testator's father, claimed, as sole next ot kin, on 
the ground of the legacies given to two of the cxecutors- 
The SoUdtor-’Gvneral^ Mr. Richards^ and Mr. OioHniyfor 
Rie PkiinUjf .—Three questions arise in this cause ; lat, 
whether the Piainti/f can lie considered as an executor: 
5Jdly, whether the extcutr>rs ate bcneiirlally entitled to the 
residue, or as trustees for the next of kin: tldly, whether 
they lire entitled as joint-tenants. Thf. first of those ques¬ 
tions does not admit of argument: the opposition to the 
Plainiitl'M claim as executor depending mt rely upon a let¬ 
ter, hastily written; by vvliu-h he d( cliin d to act. Upon 
that, H 01 C 6 CV. Lord Pctie [a) is decisive, liul, probate 
being uow granted to him, that objection is concluded. 


father George hoG 
ve hundred pounds 
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the^ question, whether the executors arc trustees 
for the irextof kin, the result of the numerous ^cases is this* 

Though the mere ajjpoiniment of cxerutorat Law vests tlie 
whole personal e^lau* in hini, when' ihr residue i& not di&- 
pf>hed of exprrssh, a Court of Kcjuity will look into the *L»n(,TOTrv 
will; to !*ee, wliether theic is any eirrumsiance, showing, t * 1 

that the testator did not mean, that the executor should take 
il, ‘Therefore, if he is a|>pomtt.d txe<mtoi in trust, or if 
(here U a dlsjiusition ol the residiu lu a [)oi?ou who dies 
in the le^Uit<*)r'b life, shown g, the i<‘stator did not intcad l»y 
the appoinlinent id an e\e< ntur to gi\e him the U'^iduc, or 
if a blank is hit, though ills |>*ossiljle the u^uior might 
intend afterwards to give jl i(» bun ; \it, as in ill those 
cas^.s, the t( stalni ajipeais not to ba\^ mteiuled hy tin ap- 
pointtneut of >'\n ulur U; gi\r bun the i< -.idm Jn it a (lus- 
tee hjr ti\(‘ nt'xt of km 

A ruin is now est d iislied l:y a nunii^( i ol' deH isions, 
though nun II doubt has been enteUrvmerl wlnllnr it is sup' 
ported bv svilul Kastjh, tint, wh».ic tin p* ] - uni) ('lu i.\eeu- 
tor, and a h'gac \ is gi\en to rim, diat sulVn'n nt 1o d»- 
pnve him (d tlu* rcMtlm , It lias !h en ’Miid, the testatut 
could not mean to give him a [lail and iIk wliol^ ; a mixst 
unsatislattfuv p*asnu j as nviglu, appu In nding, 

that iheic would b( no re-'idue, wish to sr( something 
for die executor ni all (\ei)(.s *lh?t nile liruvixei has been 
so long e^*tahlidu‘d, lluU it i.-> now the porative Jaw of thi*> 

Comt. As little can die jnoj’usition he disj)uud, dial ext ' 
cutors are not ttustees ol a ivsuluo, not dispo'^Ltl of, wJieie 
legpa ies me given to i?oitu‘ of them only: die foiiclusion 
being, that the testator intended somi'tliing mure for those, 
who have particular legacies- The case of IhjU'kvt v. iJunt* 
w (r?) has established also, that legacies lo all the execu¬ 
tors, but kgaries unct{uul in amount, will not make dicm 
tiusttes. 

My this will two only out of six executors Inuc u kgaiv, j JO'2 j 
The argument mu^t be, that the legaev is given in u form, 
and accompanied by words showing, that they were inten I- 
cd to be trustees ; and, if any of them arc trustees, all must 
be so The principle, upon which it has breu held that 
legacies to some of the owtutois m ill not nuikc cdl trustcc$, 
must he, that an intention to favour those excciUory more? 
than the uthm ina)’ be inkiird. 'ihe inicuUon ».d piwuliar 
favour, which is iinplitd in that < asc, i.i in ihii expressed, 

'I’he principle, that ditdinines the rase, wheie no Icgac; 
iS giv«'n tr. tlic execiitoTs, is, dial the lesitiuc is intunh*d .is 
^ a compensalinn for their tioubic. 'i h:it appeal'? Irom llu- 
caj»e of Fofiltr v MtfUDt; (i^} decided by i-ord '’jtjj.n'len 
* upon the words "Tor hh care and paiiioIn subs^qucoi 

} l C, C\32H. C'i } P ^ 4r‘^ 
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1806. eases, thotigh no such exjiression was to be Ibl^nd, still ‘the 
legacy has been considered as a compcrmtion for discharg- 
Caumas ing the duty ; and at length it came to a positive: rule- 
“v. Hut in many late cases much disapprobation of that has 
lUxiiTON. expressed: and it has been thought, that it would 

have been more wise to adhere to the lulc, as it stands up*“ 
on Foster v. Mount; requiring express words ; and so great 
was tltc disapprobation of the extended rule, that Lord 
Kinir thought an Act of Pariiaineut necessary ; and a bill 
was brought in, l)ut was lost by accident with some other 
bills ; not from any objection to it. The rule however has 
been adhered to in many cases. Where the legacy has 
been given expressly'for car'* and trouble, which has been 
considered decisive, the cases arc ^nthfeld v. FmclesSy (h) 
Maij \\ Lmnn^ (c ) died there, Da.. / v v. Dmrs ; {J) am! the 
[303 ] dieft/m of Lord llu ihvickc. (a) d'hc proposition, that if 
one executor is a trustee, all are so, is (.iHtabli.shcd by White 

V. {h) 

In this case there is no evideiue- Tire conseqaence is 
necessary, that, the legacy being expre‘-:dy given, not for 
the care and trouble of the executor, but as a mark of re¬ 
gard and hiendshi]!, he will n»)t b< a (lustee. Otherwise 
the dec^^ions upon this subject muiU stand upon rea.^^oub, 
dianietricalli/ (‘ppor/ite and inrt)nsjstt,nt. 'I'lie bccpicst is, 
not as a l ecompruse lor tiouble in executing the directions 
of t)ie testator, but as bounty to a piivate friend. 

’'J'hc Inscition of words, which the very gift impents, can* 
not vary the construction ; and there is nothing else to take 
it out of the rule as to legacies to sonic only of the txecii- 
tors. 

The next question, whether the executors did not lake 
jointly what was not reduced into possession ami attualiy 
dividt d, is plain. Many cases, the lust, Crvoke \. J)e Van- 
drs^ [c ] have dec ided, that, where a sum of money or fund 
is bequeathed to scteral ptrsons, without more, they take 
jointly; and that has been decided as to executors. Tiii^ 
testator knew how to create a tenancy in common i the le.* 
gacy of 10(K) dollars to two of these executors being givch 
in that way. Hut the appoiiUmcnt of executors is gene^ 
In ParU'ichr Pov'lvt {J) Lord [fanhvrtke held 
«/ ■icJcarly, that a mere declaration by one party would not 
'T* amount Ui asc^erair e <jf the ]oiut.tenancy. 

' 1 304 ] jih, Aieya}idci\(mdJL\Ilart^ fjrthrpersonatkcprtsen- 
tatives of Uoni‘t\ the executor^ tvho concuired with* 

the Plaintiif in cimtending, that the cxm:ut.n**j were nut trus- 
\ tcc-s of the resldue. 

Upon the que.stiou, whetlicrThey are entitled Jointly, 
admitted, that the residue uiulisposcd of was taken by them 

; b) J P. ihiL i.TS. Cc) -D }\ nvf. 159. it. 
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origmally as joint-tenants, but insisted, that eidtetthe ti'ans- 
actions, that had passed, amounted to a severance in Equity; 
or, that under the peculiar dreumstant es of the case, the 
IHaintiff could have only a moiety. It is not contended, 
that the letter amounted to a legal ienunciation ; and the 
PlainrifF has since obtained probate, IJoan\ having proved 
the tyill in this country, executed a l-.iter of Attorney to a 
person in Jm/ia to receive the property there ; himself re¬ 
ceiving what was here. agent invested effects, which 

be received, in a bill upon the Easr-huha Conipan)’, p»ay- 
able to the order of Hoare ; to whom it was r(*mitted ; and 
arrived a little after his death; and the gum, which was 
also obtained t)y that agent, was by him consigned to liom'r. 
Property, that was in the jiossession <)f a perst<n, as his 
agent, and property con&igmd to him, rnusl bu considered 
3? in his possession. The joint-teiiauf y miglit be sevcretl 
in various ways. This pioputy, thus in his possession, 
must be considered as collected by him ; and his sole pos- 
scs.sion restrains the otlier joint-tenant from demanding 
more than a moiet}^ 'I'he case of Crooh^ v. Dt Vanda (a) 
is poifectly distiiict. 't he (question was, not, whether one 
of two joint-tenants having got in the estate, they ivere to 
be coiisidt red as joint-tenants ; but, whetlirr, various acts 
having been done for sevc*ral years as to the personal estate, 
which the »'xtciitors had got in, those acts were to hr con¬ 
sidered as cMdciue of an agreement to divide the whole; 
reaching some pan of the property ; as to which no act had 
been done. 'The letter of this Plaintiff had the eftcct of a 
declaration, that he would not he a joint-tenant with the 
other executors; for they were constituted joint-tenants 
only'^ by the office ol executors, 'I'he co-exccutor then pro- 
ceedcil to get in the property', and act upon it; considering 
the whole as his own. This Court, Inclining against joint- 
tenancy, will not assist this Plaintiff, seelj^ing to obtain thi* 
*wholc property. 

7he Attorneif^Gmemi, and iVr. Johnson^ for the father^ 
s&k next qf iin to the testator according ia^the Statute.{a )— 
rfhb h a question of intention upon the face of the will; 
and the conclusion is, that nothing more than an office was 
intended for these executors. It is clear, that a legacy to 
the next of kin will not exclude him from the residue, un¬ 
disposed of, I'he will contains a sufficient indication of in¬ 
tention, that these two executors particular!) should not take 
any part of the property, evtept what is expn\ssly given to 
them ; and that excludes all; for it is admitted, according 
.to U'hitc V. Evans\ (/»)that, if one or more of the executors 

.are trustees, all are tioistees. In this will the legacy to 

\ 

(a ) AnU\ voJ. ix. ti)7. Yol. \i. 
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these tw executors immediately follows the . special tmst 
rei»obed in them j and the import of the two passages, taken 
to^fcther, is^ that the expi i bsions of regard are CQufilted to 
rlicsc ; and have refereuee !o ihcir character under the trust 
immi‘diatel> preceding; n(it to that of executors. It is said^ 
these words import no more than the mere gift of a pccii*- 
niary legaci. But there arc no sucli words used as to any 
other legacy: nor weie surh woids i v^r used withTcferencc 
to a party^ itiundt^i to take any othci part of the property. 
The question therclore is, not upi^n tin* mere t^ffect of the 
legacy, but, uhetln i tlu lest.itni ha^i n'»l denuud, that all he 
meant ior tliios», uho were to take can- of the ihiid, was 
that legacy, 'Tliat wa^ to be the only token cd his regard. 
Upon the other construction >] ^ words must be re-* 
jectfccl; a roursc, never ;nlo])ted, un^ ss nec(*ssaiy to give 
effect to the geneial iuttnluau I he n^cent disposllion of 
the Comt has not bei u tn give rlh ct to that, wliirh plainly 
was nf*t iuteiidcd ; if th< lestau^r h.uA been asked, whether 
his excciitrirs hhould take beneficialh ; and the Court lays 
hold of slight cireunistiuu es 'J'lir hiu* authorities upon this 
question ar« i’ff/ifhmt v. Khii^waf Sio/In I'uritrs.Ui) 
.Vt’/n/V, V/ootL } and ll'i(hu)ths \. 7'"^" 

'The Sfjln?t'jr^innn^nd^ VI jVt'/*/'/.— 1 hs,* rule of cnnstruc- 
tion upon this point is, not ihattlu* (’ou.it is to i(»ok tluough 
the will wiili a!n\iet> to make tlie cKcaufor a luisLee ; but, 
unless the testator has expicssly said, he intcudv d to c\ive 
the residue to another person, oi, unlc'^s It appeals, that ho 
had not determined to whom to give it, or, that the executor 
was to bf only a trustee ^ unless some one of tliose circum¬ 
stances is made out, the Court must conshit r the executor 
as beneficially entitled, 'rhese rules have been so long es- 
lablished, that no discretion is left upon the stjhjcct, Thetc 
can be little doubt upon this will, that the ustator did intend 
the executors to take the residue. He has made piotisioa 
for his relations, and has imposed upon these six persons atf> 
very troublesome office. The plan <?f rewaiding them by 
giving them the jesiditc, instead of particular legacies, was 
reasonable; making it their interest to get lu as much as they 
tan. If he knew nearly the amount of his property, there 
could be no wiser ciisj'«. ;:ic.n than j>ive ptulicidav lega¬ 
cies to those persons, who hud nahir.'jl and moral rlaiini 
upon him, and the residue to his f';< i utors. An adrhtionid 
trust being imposed upon two of firm, in* gives xh\ m an 
additional reward on aecf^nnt of thaf .'ihhdoiv.d dots * 
if in giving that Icgarv, ly hdioviug the 

lion of that additional duty, he had used the worda earn 
and pains,” it is not clear, that the\' would h«iv€ been 
rccs of the residue. 

(ftj vo] vii h?3j. i '' ) Mil. Hr' 

f r ) v<f}, >. ri. ^ ) , lute, uji. \ 7^. 
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(Jpcm the points, as to the character of the Plaintiff, aa (flOG. 
eicccumr, and upon the severjneroi the joint-tenancy, the 
icpiy wasi atopped hy the Coutt 


Tht CH/\*\rKi.LOH.~irpnn the first quehtion there 
is no doubt, thiit tbr Plainlitf', having probate, must here be 
taken lo be executor. In a case at ^ *w the Court of King’s 
Bench would not hear ibo objection, ii»at pitibiiu- had been 
obtained by fiuucl; obson ing, that the party mtl^t go to the 
Commons ; ami repeal it. The point upon the sevctaiuc o( 
the joints tenancy also clearly cannot be niaiiitained merely 
upon the transmission of thisprojxru to ^ who died 

Z short lime beloro it airivvd ; no ait done by huri, laising 
an inference of an inUntion, oi even a wish, to sever ilic 
joint-ummc}, 

As to the remaining question, il is admitted, that llv‘ riglit ( 308 ] 
of the executor to tin* whole personal < stale of the tc.stator 
hi vested at Law ; and il is only to he taken out of him by 
showing an inicntiou lu/t to give liim i1k‘ residue ; even 
though the testatof makes no (lispoj>ition of it. That must 
citlu ‘1 he d( cided bv the will Itself: or I must tall upon the 
executor, ii ihe case is doijbttu),lo rebut the piesumpnori; 
and the CouiU ;ue lathcr d>dicate upon that subject in col¬ 
lecting parol evidence ; where so much danger attends that 
medium ol pi oof, I have looked into all tlu* cases uprm thin 
point, and l!i( i Krelicnt book bv Mr, JaUrr, 'Tht re was a 
good di. ;d of tnincaey and efinfusion upon this bnhji.< t m 
f'ormet limes ; for in Farrint(ton w Kni!fhthj,,{u) la>rdiV«c- 
cv/.s/ze/V desued lo be attended with the prcredtnts j which 
are very t arious and confused. This rule appeals dear; FAmitor, 
that, where the executor has a legacy expressly for his care 
and trouble that amounts to a declaration by the testator, 
that he h not to take the residue beneficially : that legacy an<l irguble, 
being given to him on account of the office he is to under- 
t^Lake ; and he may, if he chooses, rcTuse to prove the will, ■ 

If he takes upon him the execution of the wdb he must be torthgnrU<if^ 
supposed lo do so for the consideration, pointed out by the kio 
wilL That is also laid clown in v. cTnc/tW, (^) : 

and lUany pthtir cases. 

The principle, esta!)rishrd in IPiilc v, JEvcmHy (c) that if of 
one of the executors is a ttusiee, they are all trustees, is also 
cieai. It must be so; as they must all take jointly, 
must be ail trustees, or all lakt. the residue hcnclu lally among are 
iheiii- But there is a gi eat ^difletcnce lietwtcn the cases of a tees, 'y| 
r>nji executor and jriint executors. If a legacy is given to ^ J '■ 

a sole executor, W'about cxpicssing any thing more, espe¬ 
cially if he is u stranger, a fair inference arises, that it is 
given to him, as a trustee of the will; as a compensation 

fa J I miL 544 ,' i'6J'2 P. nw 15^. ft' J Jntr. h*. :li. 



1806* for the trouble he will have in executing that duly } aUd tl^re 

V./yy the law ought to have a iair and just inclination to tHe in- 

GjurvmKi terest of the next of kin, entitled under the Statute^ { 9 ) But 
the case of co-exccutors ct rtainly is different; for all tihe au- 
ihoritics agn e, that, where the legacies to them are unmmh 
trustees; but the effect is a preference 
Iffie exeru- one. This case falls within that range; for here iSere 
certainly is inequality: legacies to two; and nothing giy€^ 
uf the residue. the other four. Hut we may go to the will itaelf'i UCft 
disregarding the judgments and inferences, that 
made in other tases j but ki’eping them in mind ; and 
them application to the case befou the Court. Accdromgly 
in Urrjuhtirt v. (b) The Ma^iter of the Rolls mad<^ U 

most judicious observation ujr't* the will; that the testator 
made whne\cv should be the Ahi nam Ambassador 
executor ; which, coujiled with oilier ci.rumstances, show¬ 
ed, it was not from personal regard; but looking more to 
his siumlion, as inve^'ted with tliat great trust, 'i'hat judg¬ 
ment, therefore, was composed liy leffrring to the maxims 
nnd rules upon whuli other Judges had det-ided ; paying 
also proper aitcntlou to the will. 

Upon till‘d will, if 1 had no olhet light, and no reference 
to wliat had been dnm- by otix i Judgi s, the «ate is very 
A legacy to strong in favour of the cxerutot. It is settled^ that a lega- 
idnTo^am affotds ii«' infetence n;;ainsc his tide ; 

•ebVtthririi'it^his would )k iIil .stiongcst ^xase h>i 'Xiluding 
die resifhie him ; for the father is llu r>«de next of km , wdu» must have 
indisfiosedot' taken the whole residue; ami to these two persons^ the fa- 
[ ^ 510] ther and uncle, the one the nearest relation, the other pio- 
bably the only otlicr relation the testator had, to wJuuu he 
looked, he gives these legacies. This is a will by a man, not 
ignorant, but having legal assistance, knowing how to dc 
scribe the .sittiaiion he intended. When those persons ;uc 
intended to be trustees, Uiey are called trusteoir The lega¬ 
cies to them are not given in the character of executots 
and have no relation to that character; but are given to 
them, before he names them as executors^, or intimates his 
intention to do so. The strongest circumstance is, that lie 
gives these two legacies, before he mentions the ap|>ointmen« 
of cacecutots. If the lega»:ies to these two executors were 
given for care and trouble, the conclusion would have been, 
that lie intended them to ho the acting cxecutois ; and, be¬ 
ing made trustees, the ronseqaence would follow, that all 
must be trusses. But, as it )s c\prc‘..:ed, this is a case, in 
which the rt sidue is to be taken bv tlie executors, and 
there is no owe to contest it with tliein lor the reasons 1 
have given. 
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IN the cause of UndtrhiU v- Ilor'ivf^oti («) in consequence 
of the Judgment, pronounced by I.ord iiWbn, an ®Sera 

was made, that tlie Defendant ll wood^ the executor <jecr?o 
ot Cifare^ the Annuitant, should be at hherty to proceed to county w 
the trial of the action brought by him against the 
tiff JJnderkUl^ the surety, with liberty to him either to 
amend bis plea, or lo withdraw it, and plead di novo^ and restintUdfur- 
lltjeity to the other partic<^ to attend the trial. The 
junction was continued; and further directitms reserved, ^ 

That cause having abated by the death ol Underhill^ the therefore - 
Plaintiff, a bill of revivr)r was filed by the Defendant /fer- fldwrehfeonly 
%vood^ the excxutoi of Coare, to which bill ihc Jiint, ^ 

the executor of Lhukrbili^ piU in a demiurcr, jtmctiyn, and 

K*iolh ttor’Gcntriil^ J\b • l/uU'tnf^ /inJ Mr^ Ihnt^ s?//> jjjx>cce<l at 
port of the Drmurnr .—^Thc ground of this demuiTcr is, baw, 
that the Defendant has nut a right to revive the suit i and 
the question is, whether alter decree a Delcndant tan re*- 
vive in any rase, except a decro** to account, or a decree 
having analogy lo that; as for redemption ; in which, of 
coarse ih-: 1 C must be an aceuaiu; though the bill is not 
;'lri».iiy u iaii lui au a».Luunt, IhU turh panyis jUst as much 
an actor j lor iJ the mortgagor docs not redeem by thelimc 
given, that operates as a forcclosiire. 

After a decree for an account, the DcfeiuJant is to he con* 
shlercdas an actor, as having the character ol a Plaintiff, [ 312 J 
as it Is uncettain on which side the balance may be- i he 
Piaiatifl' in a suit for accouiu is obliged to put himself in 
the situation of a Defendant; undcrtaling, if the balance 
shall be against him, to pay it. But from the nature of this 
suit, upon a bill to set aside securities for an Annuity, if 
the Plaintiff cannot have relief, the Defendant can have an 
interest only as to costs; atid neither party can revive lor 
costs merely • I*ord (^) s the doctrine very 

generally, itttd cites only two authorities; one, upon a decree 
for an account; and the other, though suting the proposi¬ 
tion generally, is not a decision. The case (^) before J^ord 
Jlarcheii^ke is an expie&s declaration, that a Defendant can¬ 
not rc\ive, ex( epl in the insUince of a decree lo account; as 
there the DnJVnclaiil h an aUyr. Sl'jivd v. C'jk (r) also 
^Vl]>ports tliat 

J/i'. AUxander and Mt. fot the Vluiniijj^ -Ibcn* 

. 5? no mode, by which the Plaintiff can get l ul ol the in- 

' (a )AhUi vol V. Ajffirrn*'<l upon a 

(ii) IJ, 312. 73, (b) y‘Z'<«.*?. 3 At' * 
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junction in the original cause, except by proceeding in the 
causi. It cannot be by motion ; the injunction having been 
orth rtd by decree, and no step can be taken in the cause 
pending an abatement. This Plaintiff also has an important 
iiUerost in the further directions that have been reserved: 
the original Plaintiff, a surety, sucking an account of assets;; 
in order that the grantee of the Annuity might be paid- 
This Plaintiff has dictelorc a clear interest to proceed 
this suit } and there is no other mode of proceeaing.tfi^ get 
free from the injunction, and obtain relief against afty of 
these panics, than !>y reviving, if they will not revive. As 
to the general rule, wherever a Defendant can froor tho 
decree rleiivc an interest in die piosccution ol the suit, he 
may revive iu "I’he opinion ol i 'I'd RvdesdaU is clearly 
expressed in opposition to the «/// ih)n uf Lord narriwkk^m 
This is not CMniinud to the ca^e of an account j a right to a 
decree for payment of money. Auv inlercst is fiufficient. 
lit the nso of a bill lor redemption, the decree is only that 
the bill shall !u: dismisL^cd ; not for payment of money. It? 
is true, ihnt operates as a foieclosuu*; but that [>rovcs, that^* 
ilthc I)? hndantcari sliovvan intrirstjie has a riglit to revive. 
In the case m Ah) r. j\vhiclt was not strict¬ 

ly a case of raiemption, and qiiiu distinct from paymcni of 
numey, the interest to ha^e a conveyance made wasconsiiL 
cred Midkienl. In Afoiiriv, f/o/V i/i; thcie w as a revivor 
by a Defendant; and that was t oniirmed by the House of 
Lords. v. (c) was certainly a strong 

ni^isurc: bat tlie ground was, that thei Defendant might 
file a bill; and the right arose only from his interest. In 
IVilliavisw ('ooLe(tl) The Maater of the PoUs says,'■‘the 
“ good sense is, that in everycase> where a Defendaut can de- 
‘‘ rive a benefit ii um the further proceeding, he may revive.’^ 
It certainly has been generally understood, that even a 
Plaintiff cannot revive for costs only; though that is not 
dear of doubt • and was much discussed in a case (i^) be¬ 
fore Lard Ro^kyn: wlio decided in that instance, that tho 
Plaintiff might revive 4 leaving it doubtful as to a Defend* 
ant. Wltat rational differente for this purpose can exist 
hetweexi. the interest under a decree for an account and pay¬ 
ment of m<^ey, and any other sj>ecies of interest; perhaps 
a most important interest in real estate ? J he cases put at 
the bar in WUliama .. Cooke unanswerahlc : for inslance, 
the case of partition. Suppose every rliing* ljut the mere 
partition had been completed ; would vour Lordship direct 
all the preliminary measures to be u*j)e:Ucd, nuaely because 
the Plaimiff would not revive? The interest of this Plain- 

(ii} 1 Ty. Cu, Sh. r. ( hj \X Vcy>. -m. 1 cv. .U. J 

{CJ 1 Ihik. -'ioe. 

f tT) Morgan V. IScudamuvt'f antCf Vvi, iv. 196, 
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• tifF under ihis decree is to diasnlve the mjauctioui) in oitler 
to havetiu opportunity of proce«rVm||r hi the action, which is 
not gone, but maybe revived I»j sdre jhei^s^ and, if ho 
recovers, to proceed tipon further dirt^rtions to <jbtain a de¬ 
cree for payment of the arrears from the survivinje^ partied, 
and'thc asscu ol those deceased, Withf>ut a bill of revivor 
no proceeding can be taken for that » ■> pn*ie. How, without 
revivor, c-m the jnjunction be dissolve d ^ They cjinnot l>c 
compeUed by motion to revive wiilun aceitain time. Tlie 
bill m the original cause not only a bill for redemption, 
but also a bill of peace, to settle the rights of all pnitics. 
That was a case in which n l)ei( ndant ought to he permit¬ 
ted to revive, jf it ever tan bt‘ dciiie. !i tins comes back 
with n decision cither wa), this Plaintilf will be entitled to 
a decree ; either for the ain ais of the Annuity, oi fur the 
remedy aguinstthc seciinties. 

Fhe Soluztor-'Gcnvi al^ in Rcpltf, —I^oid /(^crA'-w.^z/eeven in 
the note (.a) ex pn SSLS doubt upem the propo&iuon belays 
down, 'There can be no distinction, witii reference U; this 
point, hetiveeu decrees for n redemption and for an account; 
and the autlionlie*' apply to the latter only. 7’he Plainlifl’ 
in a bill f.ir rtflomption oll’eis to pav what shall appear to 
be due from him on the ac count. In one case, if the de¬ 
fend ant, ihe ruortg.igee, has been Jn possession, it is possi¬ 
ble that /fothing ma> be duo to liim ; but the common case 
is a balance prhna Jhrie due to the Defendant, ami the 
dftcrec alvva)s directs the aceoiinl>a»d payment of the ba¬ 
lance ; and if the Plainufl* will not pat the balance due 
front him, the effect is, that the Defendant obtains « fore¬ 
closure. 

With respect to the circumstances of this (asr, it is true, 
in the original cause u rcdemjition of the Annuity is pray¬ 
ed ; l)ut in this way: the surety prays the redemption, not 
by him, but by his principal, in order to lelievc himself. 
The grantee of the Annuity therefore cannot be entitled to 
any benefit from this suit; not having any interest in the 
relief prayed, nor any concern in the subject, except that he 
is restrained i>ytbc injunction. They might Imve applied 
by motion or petition, that the executors miglit revive the 
suit; or, that the injunction might be dissolved. The com¬ 
mon case ib an injuncuou before decree; and this injunc¬ 
tion, intcniKcliate between the oiiginal decree and the de¬ 
cree upon further directions, is unusual. But this dence 
provides hu siub an appl'u ation ; giving llbcity to any of 
the parties to appU, as tlieie shall be occasion; which pro¬ 
vision, further directions being reserved, generally, can have 
no other object than that they may have an ojiportunit) of 
stating any thing tluu may have happened since the decree;' 

I 
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creating a necessity for some further order. Under such 
an application the order may be made^ pending the abate¬ 
ment ; and lliere are many instances of orders after abate¬ 
ment, and after decree j as if money is to be paid* out of 
Court j or some formal act to be done,. 

The Lotd CaATsrcETj.OR.—This seems to me, not proper¬ 
ly a decree in the cause, but rather a preliminary, interlo¬ 
cutory order, with a view to inquiry ; before the Court can 
r 316 ] do any ihins^, determining the rights of the parties. I do 
not think this party can have any interest: piovided that 
he can liavc the iujunctiiRi dissolved, or the bill dismissed 
altogether. He ccitainly ha«i a right to put axi end to the 
injunction. 


The Rn^jstcr^ being applied to by the Lord Chamrllor^ 
considcre*! this as an order, though made at the hearing; not 
properly a defice. The xSohcltfirAT m i al said, it was a de¬ 
cree, but of a peculiar kind. 


Miafch 17. The /.o^^CnANcci.i.oR.—It docs not appear to me ne¬ 

cessary in ihifi case to enter into the lonsuhration of the 
general praciicc of the Loiirt upon bills of revivor ; for, in 
my opinion this is not a case, in which the Defendant can 
possibly be* ali(AVt*d u> revive. The giound, upon which a 
Defendant ran seek to revive the suit, must be, that he has 
Bome iuujrcst under the decree ; an interest therefore in the 
further prosecution of the suit. 

This still appears to me to be a decretal order for an in¬ 
junction, and an issue ; not properly a decree. Under a de¬ 
cree directing a mutual account, the Defendant becomes an 
actor ; mid the balanpe maybe in his favour. He has, there¬ 
fore, an undoubted interest in the prosecution of that suit; 
«nU^ that it may be carried foiward. But the only object 
of this party, a Defendant in the original cause, is to put 
. an cmi tp the suit, and dissolve tlv’ injunction ; that he may 
go nn at Law. 'J'herc is nothing to prevent that: but there 
rsi?] interest no\\ rcniainiug in him Jo have this suit car¬ 

ried on by revivor. I'his is not, thi reforo, one of the cases 
in which a Defendant may rcvi\e , which aic confined to 
matter of account, and where the DeAndant has an interest 
in the further prosodition of the .suit; as it is put by Vhe 
of (he R'Als in WiUhmsw (looke, (a) Another ob* 
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j action is, that the Defendant can have the right, cxAy 5n 1806. 
«,ase there is default by the other party; and there is no de* 
fault; there being in fact a revivor by the Plaintiff. Hok^ss 

The demurrer therefore must be allowed ; and they may 
proceed in the ordinary way to get rid of the injunction. fciciivisiijf?. 


rUARPf*. z;. rilARPE. Mireh S4. 

AN exception v/as taken to the Master^ report, ap{touit- To matetabi 
ing a receiver. an exception 

The onl)^ objection taken to tiie person appointed, was, 
that he lived in at d»c clistanre of 14 miles from ment or» re* 

the estate, which was in Camhrhli^cshire : but it was insisted cRiverartremg 
tliat the PlainlifF appeared intended by the testator to be. 
die receiver, I'lie Plabiti/T was the second son of the tes* 
tator ] and afterwards ix’canie the eldest b\ ihe dcalli of his 
brother; who left a f,on. Hie festator direoling, that the 
l^laintiil should liavc liberty to reside in the Tnunsinn-house 
and premises at CMpfinihum Park^ with thi; use of every^ 
thing theieln, paying all rates, that he should have the 
privilege of sporting upon the Manor, until the infant gi'and- 
son sliould attain the age of 24, or the person, who should f 3i8 ] 
be fiist entitled in remainder after his death, should attain 
21 , with particular directions for the management of the 
park, ^:c. for the protection of the game, rejialrs, and plants 
ing, created a general trust vf the real and personal estate 
for the giandsoft at the age 24, for life ; with remainder 
to his first and other sons, and to the Plaintiff for life, and 
to his sons, in strict settlement. 7'he Master appointed the 
receiver upon the recommendation of the only trustee, 
named in the will, who acted. 

The Aitorney^Oemrai^ and Mr. Hart^ in support of the 
ilxciptim.^T\\^ general rule against excepting to such a 
report^ unless some distjualification is shown, is unquestion¬ 
able : but it is not imperative; and it has been often held, 
that exceptions will lie, if a proper case is made. Creu%e 
V. Thv Bishop of London^ (cz) Bowersbank v. Cola^HSeaUr (i) 

In this case particular circumstances occur that will induce 
your Lordship to interfere. "I’he giound of the exception 
is, that the iNIaster ought, upon the circumstances in e' i.. 
dence, to have appointed the Plaintiff, the lesiator’s son, 
to be receiver; to whom the mansion house is left, with 
many marks of favour in the will; which is sutiicicnt; 

('a ) ^ C. C, 253. 2 OV, 

( bj Jnir, vol, iii. 361. n'Uhirf'-^ vol. iu. 588. 




JIS06, /though there may tsot'be any positive chjectioi» to the 

»jn appointed. Thia son was intended to be the reprei^en* 
TKAiim tativc of the family duting a long minority, and to have the 

•VwL^ consequence attached to that character; residing in the 

mansion-house, situated in the centre of the estates; with 
the liberty of sporting; and paying no rent. Under these 
[ 319 ] circumstances it is not consistent with the intention to give 
another person, as receiver, control over him. The estate 
is situated in Cambridgeshire; and the receiver lives in 
Sujfolk^ at the distance of 14 miles. But, though there is 
no other objection to him, und<T the clrcum.stances it is not 
necessary to stale any positive disqualiru alion; to entitle the 
Plaintifl '10 the appointment of ixceivcr. The testator ap¬ 
pears to point to some person, /.' o vvill use extraordinary 
atlenticm, beyond that of a eominou '•eceiver; a person 
having a peculiar interest iu ilie estate.^ as proprietor. The 
will directed 10,<X;<) trees at least to be planted in every 
year : and has t'xprchs din rtuKis to pre^civc the game ; and 
for that puvpobc tht- PlaintiF is retjuin d to be resident, 
jil/r, Percevid^ i\Ii. and hearh^for the 

Uigv'd, that llurt ivns no oi)j«iiJ('n to the pt-rson ap¬ 
pointed b'} the INlaster upon tbe t(.».oninjonclauon of the 
trustees , that the trustees vvert djrr‘et‘^d b) the will to t iil- 
tivate, manage, and improve, tbe estate , an^l that the tes¬ 
tator when going lo 'fuuudm^ alioiit two }'ears liclor* jiis 
death, executed a power orait<;rncy to the PlaintilF ami an- 
othri pt;rson, joint!} lor the management of Jus alhurs ; cx^ 
prrssly directing the latter to manage as to the land, as his 
son was not ar<[uaiiited with farming coiiccrns. 

I'he I.Oid C’u.\NCKij,oii,—The cases cited are built upon 
principles that an; not peculiar to this Court. All Courts 
place a degree ol‘ discretion in officers, appointed foi tlie 
management of concerns, full of detail ami complicated cir¬ 
cumstances ; and those, who impeach the judgment of thobC 
officers upon such points, must show a reason for the ex- 
[ 320 ] ceptiou. Lord Ahanl<y therefore in Roxoershank v. (Mim* 
6eau (<!) states truly, that the judgment of the Master is tt> 
be disturbed only upon special grounds : a strong case to 
show, that tlie person appointed ought not to be receiver ? 
Mild the Court will not enter coinpurl;>ons. No objection 
appears to the perso* appointed in this instance. He is a 
land burveyor, acquaint jd with business, likely to qualify 
him for suj h an office : a fit pers<*n lljcu foie in that respect. 
He was nc^omincnded to the iMaster h} tbe trustee, in 
'wheuu the testator reposed this peculiar trust; not seleeted 
by the Mui.ter at his own discretion, or pointed out to bun 
by accid^.i3t. His residence at the distance of 14 milc-s only 
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is no objection. The person proposed is therefore altogether 1806 . 
unexceptionable. The effect of confirming the report will 
not l)c to deprive the Plaintiff of those advantages which Tuxu^t 
ids father intended for him ; having the ornamental pitrt of 
the estate under his own caie, paying no rent, and with the 
enjoyment of sporting, 'J'hcre is no ground therefore to 
inteilcre with the ]Vlaster’^ discivtioh in tb.e appointment 
of a receiver j whicli has, I think, been wisely executed. 
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W1 r U K f.. HAi.L. Jt/arch 24. iSC. 

A MOTION WAS made for an injunction under a blH Junsdietioa 
»4ikd on of infants, entitled to an estate in the Colony t 

of J)rmarara^ whith had been brought to a judicial sale im- ing an caute 
der a judgment, obtained in the Colonial Court by the l)e-maColony.(l) 
fcndant, a creditor* The bill stated a contract, ^^7 which ^ 
the estate was made a security for the discharge of the debt constnw^ 
by instalments; the last of which was to become due intionofthe 
J^oveniher 1806; charging, that about March ISOt the De-* fw 

iendant formed a scheme of obtaining possession, and cu* 
forcing a sale ; with the view of becoming himself the pur- hAviitg, 
chaser at an under-value; and, contrary to the faith of the 
ajjreement, instituted process in the Colonial Court, upon a 
suggestion, that a large sum was due on account of the in- Sietionm - 
stalmcnts, fcf'c. I’he order^f the Colonial Cotirt directed 
execution and sequestration to issue according to the law 
of the Colony ; ami that tin* estate should at '* the expiration *j,4e 
of 15 months, if nut rtcheiii'd by that time, be foreclosed, 
and put up to sale* The bill prayed a deelur.ition, that the 5y 

• until denied, an injuaction wsi» rduied. 

■ ■ .- ___ 

{( 1 ) See th'* note fl) to Ctnt Cianitoxo’i i. idix-tm, mtr, rol. iii, p, 17 <*.{ 

Voi. xri. 'i7 



m 

1806. 

V^vvV 

WmxB 

Vn 

n^ii. 


[ 323] 


CHasbs tKr C^kanobbv. 

Defendant was entitled only to have the net proceeds o4 Uit 
unnual produce of the estate, until his debt should Ijp dis¬ 
charged; but, ill case the opinion of the Court should be, 
that he was not precluded from dern nirling Iniaicdiute pay¬ 
ment, then a rodemprion, and an injunctna,, I'he answer 
admitted the mortgage, leconkd aecoiding to die laws oi 
the Colony. 

Hic Attor){(diul Mi lh .^l>ppotl of t/ir 

lifolion^ cited Fnstt r v. / u'.is/f//, utd f'jt-I F'r{vn’ioxifn v^ 
yohuhton, {h'^ 

'Hir SoltLitof Aicnrritf a'^id Mi il 'iffoi ti c l^*^fendaiLt. ■ - 
It is not contencUd, that dus (’«^ur has »ij>t juiisdiclioi* 
over contracts relating to po'i: esM(^ is in dn (h/lonies of thj^ 
country. Hut the jurisdiction ■ . not jmld lo this particu 
liir case : a Court ot ctinipctt ni jun having alieady 

determined between lh< pnities I In C.ouu, it h could 
hold jurisdiction, must hive !< aou nInu is ilu law u]ion 
this subject in the C-o]on\ ol ti^ a, a,-) a hu I ; ol v hich 

no evidence Is given. t he • le e c‘l L',ui ( i (f \, 

yolintitoii‘Arc\^c\\\ a Colony snbpd U\ iIk- law*; 

excejit It hidbcLn I-, ' jn' U'r/^\ ; and 

the saini obsiTvaticju .lO] I’.es fo d>' < a * j*i».iredto- 

but caniml apply in this ? a-.',. ulna ' insi' tm.;, hoiw v< r 
that this Comt oar.not hold jonsduii. r, rouK as 
ra/a \% a Dufih t soiu ] au'!u{r ruu-i f>,* lad. .uh i 

what is the law ot tli tl C*.ionv' . ai'd vaniiot U ? , I ■ 
same .as the law o[ tuunl". . J/'Ui ' ja.l ' ivn v. ^'o. 

Sion was dccicicd upon orcinn taive^, tliat hast: no applic i- 
tion to this case, 'j hat was a lontrivau' e h\ a ueditor t' 
get the at an u id i-v:due. In Uii. < a^e the ‘pat-'ils 

has been dec i(l('d bv a Cauat ui cvunp< tint jaio.disii' n. \ b. 
case of Foattr w Fm sali h/; does nr>t jnn;ec that dn ]>.- 
fendant, in suiting ili.d dtkoice, that the {p:i<r,suou has hu\\ 
decided by a Comt of . c^mpt lent ju.* isihction, must Mace 
with great precision all du pleadings, with panicuLir \ 
ments, that the suit related to the same maucr, &c. I hai 
was the case of pendens^ u&sd by way oi plea in bar oi 
another suit; and it wiWi necessiny to slmw Uy avemeiUi 
that the cause related txuctlv lo the i:\nw maUer. 


'-y ' 

26, 17ir /.(jn/Cir.VMrnj.oR.— 1 inid jurisdiction in thi.v 
case, which 1 have not, I should be disposed to cruisider 
this estate merely as a secAiritv, mud .dl the instalment^* 
should be paid up; and that the iiUcnlhjn was, not, that 
upon a forfeiture of the first instalment the estate should 
become absolute in the creditor ,* but that he should bavf 

a ) p, 321 J Atk. 5H7 
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' ;>os^cs.sioi> and receive the rents and profits in reduction of 
the debtr The covenant to keep 350 n^^groea upon the es¬ 
tate has an aspect to that j being for the benefit of the 
Tuortgagor, The ccaistraction therefore of the contract, if 
it had been nect ssary to decide upon it, would be, that the 
mortgage was not absolute until the expiration of the period 
(or payment ol tlic last insUilment, at . hich time the right 
to foreclose v/ouM arise aci:(;rditig to ih-; law of this coun¬ 
try. But the circumstancL-s of this case preclude me from 
exercising any juiisdictiou. Vbr s\iggesiiQn of fraud by 
-‘ht* bill (li^fuictly <lr,nic'd by the rui^wer j and al'^o is too 
general an averment of hiunl; whnli (an^^ol be averred in 
■3uch general terms, but tIk facti,, cunsnuuing the fiaud, 
ought to liL stafrd, tlsal iv/vu: ran be T.ikt-n. 

i perfectly coui ui uub tin of Lo. t! Cnin<:io7on w 

ychnstox i \'i) wbn h \v as (b tj'b'f! npna llu* foundation of 
hand: ihe ( rrditoi n.ji in.uug justi^n'd m bringing the es* 
lo ,'»h vjujt r t;irenn»stutsr-'s: a shatn sale, with- 

compcutnin, loutiie-.d wiih a view to get the estate 
himsrdf at m uuib r-ialiic. f he piiueiple U})(.n which that 
ij 151 nir ■ thac a tj msactn)u <jf drat natur*' may 
hr- joE baiiO Ujiviu tlvil uibj<*rt 1 will use the 

"jid:. < i a ,it .> .uioniVy 1 ord tlhief Jiistiec D'' Greyi 
' bu, \vh‘.n lb i«\( ung ilu ansH'er ol tlu^ jadges to a ques* 
'■'*n put U‘ibiiu iii iliii h'oM'.'S uf rase, tluis 

vp'r^-i^s iunjsi U : liand la an extiinsic, roilaieiah 

' at , viniaUnfr tb.e niio .t sob nin pjota‘eilin);s of Courts <»f 
(nsine, as Cord avoiding .jl judicial acts 

i cclcsiri'itK al and Itonpoial.'^ 

flu-* old) tjueslinn toi me to coubldei upon this motion 
, •‘/netbet f linve auiuoi ity to set a judicial sale, had 
. '*:b*r dnr jnoresL, and judgment of a Ciouir, having a com- 
j, ijf juti^sdicfion^ not onU intiinsicallv, but undei the ncti* 
>f{ the parlies. £ have no such authority. I hope, how- 
,Yei, means may be loiind to delice.i this estate from sale ; 
if the law of this Colony is not peremptory, and essentially 
ditlerenl in that respect from the law of this country, Thes 
Lords of the council may, perliaps, give come direction to 
prevent a sale, uniil im ajjpeal; or security may be given. 
That is for then eonsidcralion ; but 1 am obliged to refuse 
*his injunction. 


1806. 
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Aftfcf scA or¬ 
der u);>on a 
party in the 
eauKe for pay¬ 
ment of mo¬ 
ney, the pro¬ 
per course i» 
an attach¬ 
ment i and 
upon iho re¬ 
turn to Uiat 
an order for 
commit. 


BOWES t;* LOKD STRATHMORE. 

THE Plaintiff having obtained an order for taxation ot 
his solicitor’s bill of costs in the usual manner, offering to 
pay whut should be found due, an order was made for pay¬ 
ment of the mone y ; or, that the PlainlilFshould stand com¬ 
mitted. 

J/r. Thf^mson^ upon affidavit of service of that order, and,, 
that the Plaintiir, who is a prisoner i» the King’s Bench 
Prison, said, lie would not pay, but would go to the Fleet 
Prison, moved f(j! a writ of *-' fbras cuipitfi^ to bring him 
that he may be committed to the Tb u Prison. 

The Mcj^lster^ i\h . ]Vidk^}\ tmd Mr (awicus 

said, that m tlu ca.>e of a ])aUy the first onlcr sliould have 
been for payment tif the money ; and afterward:i an attach-* 
ment upon that; and upon llie return to the attachment, 
the Older would be made hu* the writ id hdbais rofpua* 

The herd Cuanci nor. held t)uU couise to be regular 
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The ON the 2dth of 1805 the Plaintiffs, as executor^ 

which a con- of yah?i J^ndciidle^ sold by auction to the Defendant an An- 

nuity of 120/. lor the sum of 900/. The particular dcscrib- 

cswitit^ ^ this Annuity as being undeniably secured, and most 

.in Equity, as punctually paid quarterly by Messr.9, Jiiddtdph and Ccch^ 

(1) Bankers, for the life of a very respectable nobleman, aged 

life could be insured $ amply secured on 

freehold estates, in the County of Hmitmgion. Thfe con- 

diti^ns of sale.provided, that the purchaser should pay a 

ot die dej^sit 204 p€r emt* and sign an agreement to py the re*- 

malnder of hie purchase money on or bi fore tne 20th of 

next; and, that if he should neglect, or fail to 

Comply with the conditions, the deposit should he foifeited ; 

* and the executors should be at liberty to re-sell either by 

r*' Whether public or private sale ; and the cleficiencv, if any, by such 

Jiipon the sale second sale, with all the charges, ike. should be made good 

V an Arjnuiiy, l)'y def.iuhcr at the first sale, 
charged upon ' 

ft real estate, the rendor must make cut the title of Uu- grantor tc> tlie estate elwrgeth 
, Qwr> 7 \ 
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Cpon the application of die Defendant^a SoUeitor ott fJie ’ 

iiOth of August for an abstract^ tlie deed, dated the 17th o£ \«,rr*W 
iVaif 1782, was sent; purporting to be a grant of the Au^ 
nuity in consideration of 840 /.; secured bv bond and war- 
rant of attornc^y, and c harged upon and issuing out of a 
Manor in the County of J/untingAon, fhe Solicitor of the 
Defendant on the same day objected, that the abstract did 
not contain tlie grantor’s title to the c'^tate, on which the 
Annuity was charged; and requesting to he furnished with 
it. On the od of Septemhi r the PlaiutilF’s Solicitor by let¬ 
ter, stated, that he had it not in his power, nor did he think 
it necessary, that the giant/^r’s title to the estate, charged f 327 } 
with the Annuity, should be set ont. The Defendant’s So¬ 
licitor on the same day insisted on that objextion; and re¬ 
quired the title to be furnished as soon as possible j as the 
Delendant wus staying in town solely <*n that business. On 
the 17lh of September^ another letter by the Dcfenclaiil’a 
Solicitor to the PluiiitilF's Solicitor staled, that *■* Mr, IVar^ 
rmgton will insist on having the said purchase completed 
bv the :^9rh iuhlunt, agreeable to ihc conditions of sale; 

“ and he will be ready without deviation to fulfil his part 
of it; hut he cKptcls in a proper lime to have a proper 
abstract of tlie vcndoi’s title delivered to him; and,as I 
have already informed you, he considers the one already 
delivered as none at all. With regard to the Annuitant 
dying before the 29lh, Mr, IVarrvigton is advised, it is a 
thing he has nothing to do with, till a proper title is 
*** made, and his purchase coinplcted, in conformity to the 
conditions of sale."' 

No answer being returned to that letter, an action was 
brought in October 1805 for recovery of the deposit. On 
the 17th of Janunru 1806, after that cause was at issue, 
the absu^ct required was oircred; and refused, UfJOn the 
27th of Febmatij the Defendant obtained a verdict 
the action* On the ^th of Febrmrij the bill was fih d, 
praying a specific performance, and an injimctJon. 

The answer insisted, that* as the Plaintiffs did not de¬ 
liver, or tender any abstract of the title of the grantor until 
the 17th of JamiiYij,^ and after the cause was at issue, the 
contract was determined ; and the Defendant is not bound 
to perform it: the bill contending, that the Annuity-deed, 
with the fact of regular payment to the dwhof the grantee ' ^ ‘ ' ' 

in 1805^ was a sufficient title : btU .stating, that the Plain** ^ ’ 

tiffb having procured the abstract, sent it to the Defendant’s f 3*28 
Solicitor, who refused to receive ir ** ' 

ThciiOlkitor^^Genernl^and Mr, Ainge,^ m ^support of the 
, Motion for an Injunction^ contended, that time is not essen¬ 
tial in performance of a contract; and among the nu¬ 
merous authorities in support of that proposition there b’no 
instance of refusing a performance upon the mere ground. ; 
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3i806, that the time had elapsed. They al$o insisted, that Hie 
vendor was not Ijound to produce the grantor^s title to the 
IUbclivtv estate charged with the Annuity, 

V. The Attorneij-General^ and Mr. Martin.^ for the Defcn-^ 

WmafKATuir. —gy many old decisions certainijr the time, at which 

a contract is to be performed, was under particular circum- 
stances held not to be material, lint, from the time of Lord 
Thurlow.^ the habit of the Court has been much more to 
consider the time material: Han'inj^fon v. Wheeler, (a) 
Considerable stress had been laid upon the supposed 
authority of 1-ord Hanhvirkc in the case of Gtbftonv. PaU 
tcts07i: {b) but I.ord Ros.-ilijn in I[ayrfnq;toJi\. Whreltr^imd 
Lloijd w f/fj/Ze/, ('c) denies tht '^curacy of (hat case: and 
shows, how much the opinion ot th- (^ourt upon this sub^ 
jeet had varied. 

Time may be inatlc material, if one party apprises the 
other, that he m'-ans ta insist upon it. 'Thf" qucsticrn is, 
whether one party cannot prcvu'UsK’ to the expiration of 
the lime say, that he will insist upon it. In the late cases, 
[ 329 ] though the time had been insisted on, rh(‘ l)t fendant, hav¬ 
ing after the expiration of the tmu' teicind anrl dealt with 
the abstract, that was properly held a waives of the jirevious 
notice, 'flu* question upon th(' cirr uinstanrv,s ol rhi«' ease 
was determined in lAo[jci e, OAkt {o] I’ht rase of Stiui 
V. Shidv [h) luined upfin this; rliat the pur»di:iser, though 
to a certain period he insisted, that the contract shouM he 
performed by the time, afterwards received the abstract; 
and dealt with it. In this case the abstract was immediate¬ 
ly refused. Lord Eldon marks the distinction m that rcs- 
between tliat case and Lloifd v. CnUtt; which latter 
case this resembles ; and the circumstfinccs in both are di¬ 
rectly the reverse of those of Setan v. Rlade. This Defen¬ 
dant returned the abstract, and would not look at it; and 
the Plaintiff had no reason to think, the Defendant coiV' 
ftjidered himself board by the contract; the contrary being 
expressly asserted. The question is, whether a Court of 
Kquity can deprive the party of all right to stipulate, that 
the time shall be materiaL Suppose this case had be^xj 
versed, that the purchaser had not performed his engage-^ 
ment^ and a re-sale had taken place ; could he have been re^ 

' Keved ? The old decisions, that the time was not material, 
■do not stand upoH^ good reason. . Suppose the contract is 
entered into with reference to a particular estate, or the pub¬ 
lic funds, the value of which is d by the delay. 

Upon the other point, the Plaintiif, by producing the title 
(o the estate, admits that he was bound to produce it. 
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The Solkitor-Generaly in Rephj.^Txm^ is notconsidmd isog. 
essential) or in any degree regarded, in Equity, unless there k^^s/sj 
is sometliing peculiar ^ in the contract. It can have eifect ]lAj)rurrB 
nnly as evidence, that the agreement is abandonecL If time 
is considered in the same point of view in this Court as at ^ 
law, onc-third of the jurisdiction of this Court is at an end* [ * ^30 ] 
lu the case of a mortgage there is an' vpre ss stipulation for 
payment on a ceitain day ; and the (Mate is at I.aw absolute 
in the mortgagee : yet without hand, accident, or other 
equitable circunistances, redemption is permitied, without 
limitation of time, prcAiderl it has been treated as a mort¬ 
gage ; and even after a dr(n*ij tor fnn'clnruue, if not made 
ab’iiolute. In the case of a coven.uii lot pavmeni of tent, 
making the lease void in rase ol n(in-pa\ mi nt at the day, 
no defence could he madr at 1 nv , \et the n lief would he 
given in Equity upon the tdms oi pa) mg the rent, with in¬ 
terest ; suhjv ct to the limitaJlMn prescrilx d h\ the Statute, (a) 

The prmuple, tluu tiuv is not es^entud ui any contract 
in a Court of Kquit\, th.u ume is never used here fiuihcr 
than as c'viddKe th.il the aj'fcenunt is abundoncfl, ha^s been 
apjdicd the doitjine uf .pecifu performance in some of 
ilie Strongest casi s. In t’ne case of (hr^^son x.RiiUlcy stat¬ 
ed [!*) in Sit'ju V. sVWe, uolwilhstanding express terms,the 
agrernuut not being alianduiicd, the horchs Commissionerfj 
g:u e e\eeution ; and that wascunlirmcd l»y l-ord I'hurhxo 
who, upon Mt, jViWi-JirltCs observation, that the decision 
would m^iki it nece^-sary, in all i'ulure case:?, to piovide that 
the contract, if nut carried into exetmtion by the time 3ii- 
pulaUcl, should not be executed, answered, that then the 
party would be just in the same situation. To that extraor¬ 
dinary length have the cases gone; and there is no authoiity, 

(hat tin)e shall f>e conshlered essential without something spe¬ 
cial ; and there is nothing special in tins case. This purchaser [ 331 *i 
c ould not possibly be injured by the lapse of time fiormthe 
nature of thc^ contract. Ehis is not like a conuact for a 
reversionary interest ; in which from the nature of the sub¬ 
ject time certainly is essential. The argument, that the 
purchaser, fmdmg the time past, had bought another es¬ 
tate, has been urged without success. Cases have occuired, 
where the veiidtu* had no title, even when the cause was 
heard , and it has been permitted to stand over, to enable 
him to obtain a title, bv procuring an Art ol Parliament. 

In Seton V. Slade all these distinctions were noticed by l.ord 
J^dihn . who ex})ressl\ .slants, tliat it is impossible to siu^ 
time is regarcled here as at Law. 'I'he tasc of Lhijd 
V. (lollct has no application , being a case of cornj)(etc aban¬ 
donment. 
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1806. As to the other point, whether the vendor is bound to 
^,/vW , shew the title of the grantor to the estate, charged iviih the 
n.4iK}i«iTrB Annuity, it has been long disputed, whether upon a con-* 
V. tract to -sell a lease, the vendor is bound to make out that 
WiUkiuxaYO!!. lessor has a good title, This oWcction goes much 

further. It cannot be said, the Plaintiff has admitted, that 
he tvas bound to produce the title. Insisting, that tlie ob-- 
jeciion was unreasonable , lie consfuLc J to obviate it, mere- 
ly to avoid litigation. He cannot be supposed to undertake 
to make out a title to the estate of another person in a months 

VV/r J/jrJ CirANCi'Li OK,—‘One answer to many of the 
objections, that have been united, ts obvious , that the un* 
cpicstionable juri^idiction of a Lo, of Equity to give the 
speeihe performaiKo of an agniMucn for the breach of 
which the party could ba\<^ only damagts at l.aw, is not 
I J compuKory upon the Couit, but tbe suljjcrt <if discretion. 

The question is, not what the nujt.t do, but what it 

may do ; under circumstances cither cxtn.vung the jurist 
diction by granting the specific periormance, or abstaining 
from in It i> admitted, that tin o* may lie a retusid 
to perform an agreement, as would amount t-> a complete 
abandonment; so that the contract wouhi i)e g<'Ti(' in Ki]uitv% 
as well as at Law: but 1 do not runc« ive, dn rdusal to 
♦produce the title in this instance ihxs amc uit to such an 
abandonment. Phe answer of J.otd Thurlou' to the obser¬ 
vation ui‘ Mt. Mans field iw Gregaon w Riddle^ {a) going to 
the extent, that even an express provision could not be made 
to guard against the inconvenience of the doctrine, that the 
fjlrouml of time is immaterial, is a very stiong proposition My pre^ 
rcde^nptiott opinion is, that the authorities cited for the PlaiuiifFdo 

fitted maintain the jurisdiction in the extent^ to which it is con- 

non- tended ; and that this is not a case of abandonment i bur I 
payment of will look into the c.i»cs. In the instance of a mortgage, 

given upon the ground that the whole ioleution 
^ originally was to secure the money ; so in the case that haj> 
put of a covenant to secure the payment of rent. That 
b the olgect of the contract; and the Statute proceeds 
upon that. Cases of that description arc different from a 
y sale. 

1 ' ' 

-■ ' > ‘v ’ 

7/it'C h AvciJ.i OK.—LTpon the objection, that the 
title of the giantor ol the Auniiily to the estate charged 
' 'with it, was nut made out, it must always be recollected, 

that the grantor had been in possession of the estate since. 
ir82: and the Annuity had been regularly paid ; without, 

; .>3;) j determiniug, that it was absolutely neces.sary for the ve.n- 

, (nj) IVhifr y. Fofjtmfn't utttcj wU 

rd) p. $17, CU«'cl vo). vii, Slut 4* 7. 



dJr^ in ortlt?!* to ttiake the contract good at Law, and to 1806* 
keep th0 party bouTul to fumish, not only the deed of 1^83, 
containing upon the face of it a rent-cnarge» but also the HAtewm 
title ok the grantor to the estate upon wliich it was charged*^ 

The letter of the 3d of September from the Plaintiff's Soli- 
ciior, stating, that it was not in his power, nor did he think 
it necessary, that the title to the ...aate should he set out, 
contained nothing that could lead tlic purchaser to sup* 
there was any doubt concerning the validity of the 
title. There is no doubt this contract was completely de¬ 
termined at Law : not from a failure, to perform anyof rhe 
essentials of the contract, nor ,fiom the want of liile, hut 
from the failure fd the vtn(h>r to do in lime what was rn* 
cumbent upon him. It )s icjuallv f lear, tiu-re was no aban* 
flonnieni hv the \( ndoi. 

At fufjt / iraind great dnilauilv in the evU iit #d' the pro- 
positi^-n, llj.it tiiu( IN nt uo *jut nee in ihi. Coinl. 'Po 
that I i.u'Uijt u ' t d( . It i‘, fie.MU’ii'd) of at consequence, 
it is eii')Ut'!u however, tor mt t > express msself in the safe 
Xvok!'., u » J by Lonl /•./ : ■'Oi say time Us regarded in 
tiils Cl o:i js al lx,nv, IS q'iite impossible ” IJuI, though 
there an ai i td' die M.ntrarl at law, Ds tluro is undoubt¬ 
edly, if the parui s do not pi ifoim the aUs they were bouiul 
to do within a .attain tinu , still, d tlicre is jurisdiction 
here, and from all the ,authr)i itics it is c9ear there is, this is 
a care, in whidi the Oiurr ina\, and ought to, exeicise it. 

In thiy instance there is no vexation ; no room fer suspicion 
of any trick. It can be represented at most ar> a mistake 
of the agent in not sending the (itle ; which probably it was 
not in his power to send, if hii judgment had been other¬ 
wise. Hut it would he very dangerous to luue it under- [ 334 ] 
stood, tliut coftlraets at Law as to time are ncihing iu this 
Court; that the party might trifle as long as he thought 
projier, and come here as a matter of course, at any dis¬ 
tance of lime. So, the principles upon which the Court 
relieves against fraud, or uceident being clear, it would be 
dangerous to attempt to lay down any abstract rule, under 
what circumstances that jurisdiction ought to be exercised. 

In a late case, (a) a tenant coming to be relieved ap^ainat the Rerief tna 
lapse of lime for doing repairs, 1 did not hold, that 
all circumstances a tenant shall be justified in neglecting to timefhrrc- 
do rimaiis, and come lu re, as of < ouise, ofllring to jjut the pft«’» in the', 
landford in the sann* situalinn. if any vexation appeared, 
the Ojurt might lelasL to int<*r(t.re. It i i msUcr of discre- |i|fon^l,e 
tior ; and l]\at way ol consniering it a>'oiiis all the diilicuity cuTUstances; 
in the exercise of this jurisdiction. The case of the mort¬ 
gage turn.s upon cittumstances peculiar to it, 'file single 
object of the transaction in its original construction is to 

a ) Samh'is v. ropi\ 

38 
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1806. create a security for money. The Court by peJ'WUuig'fc- 
L^-vv/ dcinption, does not dispense with any thing, foi which cither 
llinrwrrs party contracted; but gives effect to the original object of 
both. So, the covenant for payment of rent is inserted, m 
WAttAisrei-05. to give security to a party, demising his estate for u 

nedemntior?brings an ejectment; which is used aa a apur; 

and the true object of the contract is obtained, either under 
that the object the Statute ; (A) or, il the tase is not wuhin the StaUile, th:^ 
Court gives the relief in cas*.s that appear fit ior it; and J 
think this a ptoper rase for giving such irli^u. 

Therefoit\ without laying down anv other lule, or mru 
335 ] ing an)' finther obhtrvaiicui, than mertiv to expre^/j my aj- 
sent to rhe doctrine, as stat'd in l.ovd L/*hn, my judgment 
is, that a sjRftfic performam e » dit to bt grant m thh 
case; and tb r.-fore tlic inpinctiun nn..* go upon the tenues 
of bringing ti;e money uUo Court, and paying the <.c>,*sts at 
Law, 




.AHIU. SHKPIlF.I(i). 

Commission A M0710N w'as made h\' the Plaintiff (or Coni mi v - 
to exAmino to examine witnesses at Seville in Sp^n^i, 1 he biU hjd 

an^i^/jT other object ; and the Defemlanr bv his .ins^vcr did 

country, deny, that the evidence sought for was maieriab 

d/r, Nichanls^ for the Defendcnl^ op[JOS( tl the motion, ou 
the ground that Spam was ut war wuth ErigUuuf^ ind the 
Court ouglit not to grant a f'ommtssioa to an omefuy'ji- 
country ; and added, that it would be unfair to the DefeiuL 
ant; who, residing here, might not be able to examine such 
witnesses so advantageously as the Plaintiff, who was living 
on the spot. 

The Solicitor'-General {atnieiis curiai) said, he apprehend^ 
ed, that the practice was to direct the Commission to the 

nearest neutral port; and mentioned llie rase of- v. 

Momneif. {b) 

Mr, Gregg,, hi .support of the Motion^ said, that the ob¬ 
jection could not be raised now ; and contended, that, if the 
Defendant meant to take advantage of that argument, it was 
t 336 ) ^he subject of a plea; lie ought to have pleaded to the bill, 
that the Plaintiffs were alien enemies; and, not having done 
so, (even if there was any thing in such an objection,) it 
could not be raised after answ’cr, }{e insisted, with respect 
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■ to the cAse cited from Amiler, that it is by no means ao aw* 1808. 
thority against this application. 

T^e Lord clok made the order according to the 

motion* 


iYKsS EXKTKH ^OX.LECIE, OXI OUD. 




BV isidjvHure, dated the oi Mun lujr»j it wa!> wit* Hualificatioa 
' d *hat lii considenitinn ih ir 'Piovu^s h\ had been 'i* tbc gnjitof 
>. rertr(5 Ky Collejcje, - juJ (»r platitude, and 

l*‘ iffi suu rirtrrn ;inti t itTruKn* nf'.uch leatned and pious be priis^ntei 
Jr .r‘t’njH (b >‘«no be ot tltt senioaty oi the should not ai 

uv, rtf'ti' \r, ,h. Jitfi)it* th-i* di(» ehurch ol Wooton mip'hl. 

^ ftf saij',- hiLinud b(.LOino vacant, be ahouWlicvoMl* 

o" ’sn ;»]i]( vcul miidstt r, U; Lr presented by the be present* 

«•’uut -a (hf number ot th»* fi t senior fellows, accord- 
di^’to '>T»onu, id eleeiioinmo ihc Co})ey;c, and considering* „ 
that *h C- ile^t had no prekrnu nl Inr nunj’ of the senior «* any other 
bdiows, who manv dines were forced to continue lunger in “iivmg/' ^ 
the College ihan they were willing^ wlicieby deserving young 
r ieri, who were incapable of being elected fellows in the ^ aid of 

Tollege, were disappointed* 'Jhonun Rownfij granuid to, smother Jiv- 
rrjjJ to the use of the rector and scholars of the College, and , 

^be.r pucce^^sora for ever, rhe advowson, Stc.C'i the said rec* 
lojry Wootm; upon trust, that they sliould froui time to senn by tii 
time, often as the Church should become void during the to 
lift of Rowntif, present such one of die said senior fellows? inJorw!dasS 
as RouniAiH should nomumte ; and after his decease that they & m-- 
tihould, when the Kf ctory should become vacant, elect, nomi* luoMniium of 
nate, and present, the senior fellow ol the said College, ac- 
coiding to priority of election, as aforesaid, lor the time be- tliougto 
3ng, as should be actually fellow of the said College, and no public set. 
should not at such time as the said Church of IVootoii should [ ^ 3il7 | 

Ije void be presented, instituted, or inducted, into any other 
living or spiritual promotion whatsoever ; and upon refusal 
of such senior Fellow, then the next senior fellow, according 
to the priority of election into the college, qualified aa afoic- 
said ; and it was declared, that, in case the said Rector and - (> 

• scholars, and their successors, should not within two calen¬ 
dar months next after the avoidance and notice present such 
^nior fellow as aforesaid, not having such living or spiritual 
^"promotion as aforesaid, or in case the said fellow or scho¬ 
lar should be presented by the said Rector, &c, and should 
not on or before St. Pfitn\s dav following such presentation 
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i 806. surrender his fellowship, to the inlmt that dnuther ^ight be 

OvV chosen into the said fellowship the next electioa such 

H&w presentation, and in case such election should not l3c so 

^ made within such time, as aforesaid, then that the said rec>- 
A«fi»Joxrom> present such person as should be appointed 

* hy the heirs-inalc of AVa;/n’7,ancl, for default of such issue:^ 

male, then the next senior fellow or scholar, according to 
election, to the said Kcctory ; and it was further provided, 
that the Hector and scholais siiould take a bond in the pens^l^ 
ty of 50C)/. from the person to be by them presented, con¬ 
ditioned tor the rtsip^nation of his fellowship. 

[ 338 J The incicutuic contained a covenant on the part of the 
college, that they would, during die life of Rmmeu^^ from 
time to lime, as the said ChuieK J’fmld become vacant, pre¬ 
sent such ptistm as he should app.jin:,^ as therein mention¬ 
ed, and after his decease, as often as the t'hvirrh shouhl hap¬ 
pen to be \oid, to iiorniniiti- and po sent the senior fellow, as 
aforesaid, of the '^ahl Colh g<‘. for the thnt^ being, as should 
bo then actually lelloiv of the said College, and not at that 
lime have been presented or inducted into any other living 
or spiritual ptomotion whalsoevtJ , and tiiar the Hector and 
scholars woukt, In case .^ue]' piLiA-ntatiou, as aloresaid, 
should not be duly mad<‘ wuluu two »alcndar months alicr 
notice, or jn case the fcHow or scholar, ^o piesenled, should 
not within the time m the indenture surrender his fellow¬ 
ship, pro\ ided the said Church slioidd not be bona fuk litU 
gious, nominate and appoint surh person, as tlie heirs-male 
of Roumexf should appoint; and in default of such issue- 
male, would present the next senior fellow. 

The last incuml>ent of Wootvn^^ died upon the ‘2fith of 
April 1803. Upon the 23d <»f Jnnuartj 1803, Johii /V/e, 
a senior fellow of Exeter college, and vicar Meithoe^ in the 
county of Devon^ b)'an instrument in the usual form, attraU 
ed by a Notary Public, and directed to the Hishop of 

expressed hia rcaignation of that vicarage ; and he ap- 
> pointed two other Notaries his Proctors, to exhibit such re¬ 
signation to tho Bishop. 

The bill wa$ filed by the next senior fellow of the collegCj^ 

' who would be entitled to be presented to the rectory of 
IftSiOipn^ if Mr, Vtj 0 was not qualified j praying, that the Col- 
- Jtege may be diiected to present, and the Defendant, tbiSS , 
'-rVvV;; ' ' 'Bishop ol Peterho to nistitute, the Plaintiff to the 

] rectory of //v-?/';/;, an*! an injunrtiun, to prevent the pre- 
. .sentation and institiujon ul J/r, - I he bill chaiged, 
>!< tl'.at the resignation of the \lcaragt uf Merthot wa^ not le¬ 

gal ; as it was not lUlivered, or tendered, perbonally to the 
Bishop by the Defendant, or any person, as Proctor, named 
in the hi^triinunt, or otlicr sufTnient authority; but waj^ 
sent to the Bishop by ilie post, or by some person, not duly ' 
eubovisvd to act as Proctor ; and ought not to have been 
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aCteptcd i and that the Bishop did not in feet accept the te- 1806. 

signatioo^ when it was received by him, nor at any time be- v./v></ 

fore the avoidance of the rectory of IVaoton^ and it was iUrss 
not accepted by him before a Notary, or any other witness: _ ^ 

nor vraa it in any manner notified by the Bishop; and no com* Oxfoh^. 
niunication was before the death of the incumbent of IVoo* 
ion made to the proper officers of '■ c Bishop, that such re¬ 
signation had been offered or accepted : nor was any order 
made, that It should be registered : nor was anv seqaestra* 
tion issued ; nor any conumunication to the patrons of the 
vicarage of Meri/io^' of the vacancy, until after the avoid¬ 
ance of U^ooton, that the Bisliop of Exrtn’ did not inform 
that he bad accepted die resignation until after the 
avoidance (»t IVo^^fon ; and » un«^Wlcr(:<^ the paper lie had re¬ 
ceived as of no importance, and laid it aside ; and actually 
forgot, that It had been sent to limi, mitil h<* was applied to 
after the a\ 0 Klaucc of If '.''fou ; wivm it was found among 
his waste papers. 

I’he Plaintiff also that upon the true construc¬ 

tion oi the fle*"d the (Jollege. ought to present suth senior 
fellovv as lirid not bt f u btra fictd In' any other t cdeViastical 
preferinenl boloi< <ir at the time of the avoidance of the 
Beetorv oi lioo/otf, ami tlie uUuUioii of the donor was, 
that such pcTMins simuld be picsented a«i were otherwise 
unprc/vided lor in the C’buich ; and therefore Tye, having 
been bfloie pioscnted to a living, which ho tnigin have still [ 340 J 
coutirnicd to hold, was not qualified, 

'I’hc Defendants, the rector and scholars of the College, 
stated a paper, produced to them by the Defendant 
addressed to the Rector, r?ignt‘d by the Bishop of Exeter,^ 
and (latcMj the jtli of Juru’ 18(;j ; staling, that he had re¬ 
ceived from the Kcv. John Tve formal icsignaiion of the 
living of iJerthoii on the 22d of Februnr?/ 1805 ; and, that 
he accepted it c*n that day ; and harl since certified to the 
patrons the vacancy* 

I'ho Bishop of 2i\eter\ who was made a I3efendant, by 
his answer, admitud the circumstances, stated by the bill, 
as to the resignation of the living of Aierthoe. 

Mr. Jiic/mrc/y'f a?i(J Mr. in support of the Motion 

for an Injunction .—Resignation, without acceptance by the 
Bishop, is nothing. The Defendant, Mr, Fi/fy continued 
apparently the Vicar of ihe parish ; serving the Church per¬ 
sonally, and by his Curate. 'I herc was no resigtutlou in 
law; and lliereforc no v:n'am.y. The Bishop cannot be ^ 
com{'>elled to accept a i csignation. I'hat, the Church being 
once full, is an act of sound discretion. It is of extreme im¬ 
portance, that some unequivocal act should he done ; as this 
may he liable to abuse, though there is none certainly m 
- this instance. Upon the construction of this instrument k 
must betaken, that the object was to provide for some fcl- 
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1806* hWf who bid no bentsfiee beforo; not^ that a jfottow'by 
avoiding another living should be capable of receiiring thU* 
ilisYM The intention was to provide for those fellows, who retnain* 
Ea »*' Cot- College unbeneficed. The case> that * has been put 

jfcjwi C^roBo, Lordship, is very strong: a fellow looking forward 

r • 1 to this object; refusing therefore a living from a foreign 

* patron ; and, when the incumbent is at the point of deadly 
another, of higher seniority in the College, vacating his 
ing with a view to this. There is no infoimation to be 
found as to the mode of resignation, so as to bind all pati*- 
tics, the incumbent, the patron, and the ordinary. The iiv 
cumbent ought to make public, as far as he can, that hchan 
ceased to be ihe incumbeut In this case the Bishop pul 
the resignation aside ; and no was laken of it. 

The Sol}€itor-G€7icrnl and Mr. h <* for the Defend^ 
ant Vue >—The right of the Bishop, if he pleases, to refuse 
to accept the resignation, may be admitted. 'Fhere is no 
doubt upon the construction, chat a person, not having a 
benefice at the lime, is fjualified. According to the Plaint- 
tiff’s argument presentation, though not followed by instil 
tution, would ho sufficRUt. The security against abuse b, 
that the Bishop will inquire into the cause of resignation, 
before he accepis it j and under circumstances, such as arc 
supposed in the case put by youT* Lordship, will refuse it. 
It has never been decided, or even alleged, that any parti¬ 
cular form is necessary, in wdiich the resignation must lie 
accepted. It is su^icient, that the acceptance is clear; and 
in this instance the acceptance is clear, even if that memo¬ 
randum by the Bishop had not existed, by the statement in 
answer to the question of Kj/c, that if he would send the 
resignation, it would lie accepted ; and there is an actual 
resignation, attested by a Notary Public, In the case of 
I 342 J The Marchio^uss of Rockingham v. Grifith (a) the point 
was made; even supposing the Bishop to remain silent: 
but in this case he has not only intimated, that he would 
, accept, but his acceptance b expressed in writing ; and, ac- 

cording to the Bishop’s answer, immediately on the receipt 
of the resignation. The resignation was deposited with Ihe- 
Bishop, as a public officer. The Court will not presume, 
tltat it was destroyed. Public notice by the Bishop is ne* 
only for the purpose of taking advantage of a lapse. 
The acts of the L ^ifenchint, after Ida resignation were no¬ 
thing more than that, having demised his tithes, he received 
ffr the whole rent, in order lo hand ovn a portion of it to bis 
sitcces^/or. 

The Lord ChanciiT LoR.~If 1 were called upon now to 
tlecide finally upon this subject, my opinion would be against 


, ’ rj Lc, !^i6, Tit. Kesignation, See aJ^o Cibif. 832,8'33 
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tht)Upw the cotwtructian of the deed, dbe Ht> lgo6. 
tmticmk when thU living was given to the College, was, that 
it sbodl<t be held singly, and not as a plurality. The grant* Het*® 
or looked forward to the promotion of the junior fellows of ^ 
this College ; and was desirous that this living should go in 
the firet instance to the senior fellow, who had no promo* 
tion I and so in succession ; in onJ r to clear the way for 
the younger part of the communityc Hia meaning, by the 
expressions he has used was, that the senior fellow should 
liave thU, provided another Church was not full of that per* 
scni. The expression is not the best thiit the grantor could 
have used. He could not mean an instant presentation, I 
agree; but he does not describe the object, as a person who 
at any time before the vacancy had been presented. The 
expression is, who should nut at sucli lime as the said 

Church of Ji^rjoUn should be void, be presented, instilu* 

ted, or inducted,’' The coiistiuciion, that presentation [ 343 ] 
alone, without institution or inductic»n, should be a disquaVu 
6cat5oii of a person, ht in other respects, would be very 
harsh, 'llic best construction would be, that, if in the 
other (Church he hnd nothing at the time, but the living was ^ 
utterly gone trorn him, and his pr.,scniation, institution,and 
induction, avoided, he would have been eligible. 

Another point is of very considerable importance; though 
I have no difficulty in saying, that my opinion upon that is, 
that the Church was void at the time ; and there ran hardly 
be more materiab for judgment than tficre are now. The A witnew 
Bishop of Exeter is not a necessary party. He would be not tj>l>ea 
a witness upon the trial. The answer of the Bishop was, 
that he would accept the resignation ; and afterwards a for¬ 
mal, distinct, independent, resignation was made; but was 
not formally communicated to the Bishop : nor was it ne¬ 
cessary: but it was transmitted to him by the post. Ac¬ 
ceptance followed. The Bishop wrote his acceptance upon 
it; and signed it with all the formality necessary to give it 
effect. It was not called for. Nothing was done upon it, 
so as to give it publicity, until after the vacancy. There 
was evidently no collusion: but the same forgetfulness re¬ 
mained i the Bishop not recollecting, that the resignation 
had been tendered to him. 

The only circumstance, that makes an impression upon 
me Is, that this is not, and ultimately may not be, a question 
between the Bishop and the patron ; as to what the Bishop 
ought to do, after having given his acceptance ; though he 
had not notified it, or gianted a sequestration, as he ought. 

He certainly could r.ot, as between him and the patron, in.. 

sist upon a lapse. But there is another party, who has a 

right to insist, that, whatever may be the fair and Just in* [ 344 1 

tent ion, however the resignation may h ave been tendered 

and accepted, however as between the incumbent, the pa-' 



1806« tron, and the Bishop, it may not be bmd&ng^ that 

say, he is entitled, as senior fellow, to stand in the of^ 
Hbx»s the other, unless to all legal intents and pui poses, in form 

V. as well as substance, tliat In ing is void. Though upon the 

authority that has been referred to, I should say, it was, I 
' wish to look a little more Into that. Taking that to be n 
binding authority, from the time of formal acceptation, the 
Church is void to all legal intents and purposes j and, if that 
is so, and the construction ol the deed is, as I have stated, 
the Defendant Vtjr was digihlc. But the question is, whe¬ 
ther a third party has a right to insist, however it may stand 
between the incumbent, patron, and ordinary, that thU 
Church was absolutely void whether it was so at tb^ 
time of the vacancy ; when no ou> was apprised of the re* 
sigiiatioii: the Bishop having totally Taigot, that any act 
was done; and the parly himstT did not consider the 
Church void; continuing to do the duly and rtreive the 
emoluments until the v(rv lime, wh<‘n the controversy 
arose: the acceptance bclnj> unkiKjwn to him , though p<T- 
haps he might rest upon the promist' of Bishop. 

«* 


*9pril3. The Lord Cii AKCi rr oil. — I contmiir of the opinion i 
expressed, as to the hrst quc'^tlfiiMipon < onstriictirm of 
the inchiiturr, 'fhere can be no other ronstrrn lion than 
this ; tliat, if the Church ol Merfhoc was at the time ol the 
avoidance of the Church of JVooiou vacant by tlie Bisluqi’s 
acceptance ol the resignation, the Defendant Tife nt»l only 
[ 345 ] eligible, but had a right, as ftenior fedovv of the college, 

to be the object of the grantor’s bounty. 

The second question is, whether there was a resignation, 
duly accepted by the Bishop; so as to produce the effect, 
that the Church of MeHhoe wm no longer full of this per¬ 
son, but it was, as if he had never been presented, insiitul- 
r eti, or inducted. It appears, that the Defendant ap¬ 

peared before a Notary Public ; and in the most emphati- 
cab I usual words, expressed his resigna- 

tk^} and upon the batk is the attestation. I'here is but 
. one part of thi^ instrument, thiit could lea\ e any doubt ufion 
^^i^ymlndr that is, the addition, that, to give his rcsigna*!''/ 
’ tion full ciFcc!, he nominate", two 6ther Notaries Public his 
. pfovtois or substitutes to exhibit his irsignation to tliC 
Bishop. The only d^ubt aiises upon this j that having 
made the res gnulioa l^efuic a Notaiy, duly qualified to re¬ 
ceive it, the Defendant did not leave it to him: nor did he ' 
mean hiinselt to carry it to the Bishoji: but he constitutes 
Acceptance two Other Notaries to signify it to the Bish(q>. I found, 
o^tSignadon conversing with a pci son of gn at emiuent^^ 

ixOt a juUiciuk but a <Jomeslic» act. 



Cases IK CaANOEfty. 


‘ HI t)ie Eqdesiastical Courts that this act of the Bishop is 
i-onsidcrpd, not a judicial, but a domestic, act; the law con^ 
hding to, him^ that he will not permit resignation for im» 
proper purposes, rhe act is done in Camera > requiting 
no registration. I hc Bishop, in his answer to the first inti¬ 
mation of' a wish to resign, comniunicutcd liis ready accept^ 
ance for the reasons given to him upuu that communication 
of the intention ; stating, that he wrrjte his memorandum of 
acceptance. The rosignaiiou was tendered to him. The 
• Bishop, if he had any reason to suppose, that it came to him 
surreptitiously, if he thought it cann without any intention 
of that person, ought to have Mitisficd himself, that it came 
from him. Bui it now appears, that it did come from him 
by the post; and, according io the practice ol the Ecclesi- 
aslical Court, if the party ci-mes into (jmtt, and <loes any 
act himself, there !*> an end of die power given to the other: 
The ohjr('t nt which is only i»> i naMc that person to act for 
him in his absence ; noi prevciuing the original ;ut by hun- 
ftclf. 

'I herelore f cannot pcnnll tliis injuiutionto go. 

i\ ht ‘in-jtliLiY 
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TractSec in 
tJie Ecysleskn- 
t'lcal ConJTt, 
tJiat the party 
coiiuDjf inti* 

Cotirt, and 
doing: 
liiraself, va¬ 
cates a power 
t<) act tot bun* 


llx/uir/r HANSON. 

A1 the rime of the Bankruptcy oi CasictL' aiul 
JHumoit and IVUliamsoit were imlobted to them in a loint 
i)ond: the former as principal, the latter as surety; and 
Hurhsnn was a creditor upon tliem, on his separate account, 
to an amount exceeding the bond. The Assignees having 
brought an action, Hamon presented a petition j praying, 
that he may be allowed to sei-ofF, and to prove the balance. 

The Solicit 01 -General^ and Mr. Cookc^ in support of the 
Petition^ admitting, there can be no sei-off at Law between 
joint and separate debts, insisted upon the right to set otf 
upon equitable principles ; as in Ex parte Stepkais. (<*) 

Mr. Richardsand Mt. fleald^for argued, 

that, generally speaking, it is equally deal in Equity as at 
Law, that a joint debt cannot be set off against a separate 
debt; dislinguishing the case cited, as taimng upon the 

( a) cf,i \ol. Xi. 124 - 


Sei-cdl ill 
iViukriiptcy of 
u w;pamte 
debt frr*m the 
csUlc 

a joint ilebt tn 
it*, audbbejfty 
to prove tlte 
balance un 
tier the Com¬ 
mission. (1) 



J(l) See Oate ft al. v. Vooke, 4 Johns. 
'Cha/ Itep. H* iwl the ;4?nmr/tw, and 
there cited amcl remarked 

Vot. xn. 29 


4> , 

, j ''I * ^ n* 

. V. Votfke^ 4 Jolms. upon by the ClianccUoih’'^ 
the 'mimetic !and cftr* v, 
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1806 * fraud; the circumstances being cojttljjidercd as mattei pf 
VvV relief. ' - ^ 

E^pdfie The Sclkitor-GeTicral^ifi Rephj.is true, the ease Gx 
lUjiraoa. parte Stephens was decided upon equitable grounds, ??7'5c 
the fraud : Equity being uclministcre^l in Bankiuptcy. But 
the only effect of the fraud was to constitute a debt from 
one party to another ; and the circimstance, that one of the 
demands had its origin in iraiuh <^oidd not n?akc any dif¬ 
ference upon the right ot set-oiL In that case the claim to 
set-off stood under ver} different tircuinstances ; the peti- ' 
tioner, the sister, lieing the snrciv ; and the brother the 
principal: yet it was allovcfl. [^etiilnn h hy the prin¬ 

cipal. The surety has a r’rhc to he reluvrd \)\ the princi¬ 
pal ; and is entitled also to U)i ' iitht ot ad the stcuriiies 
the creditor has in his hands. So iie I "»s a inoney in 

the hands of the rnditor j and, if Ctisfeil and P'.'ivef! hud 
continued .solvent, the sun ha\c hied .i h’dl 

them, flaiming the .ipplK aUon (>i tliat money. i be « 
quence is inecssaiy; that hr has a nght in the B,mkiLq/tcy 
to have it taken as part ]):ivin(.nt oltlie juiiu dchl. 


Jprtt22. ‘J'hr [j n! Cii \n(.i r i hiO qursiioii this peti¬ 

tion !<-, wliethrt thr pelilionei, having a‘'»’pai\Ur df'uuuul 
against lliv‘ estate oi the liankiupts, can set tlmt off against 
the joint riebt cf himself and H }i(iaiiu^0)i . for whi( h an ac¬ 
tion has betn brought by the Assignees, and wlietlui 1 
ought to |)re\tnlthat acuon ; Hansons sepuiatr (UnKinfl 
being larger than the joint debt \ and permit Imn lo stand 
[ 348 J as a U’t ditoi for the .surplus of what la due to hiui upon his 
separate account. It is not necessary, that 1 should build 
the judgment 1 am to deliver upon the case that w as cited, 

. - Ex pat te Stephens, (a) It is not necessary to g<» near so far 

under the cirnmistances of this case. What appears to 
have had great effect upon Lord £kfOn is, that the reason, that 
induced Afm Stephens to be security for her brother, wa.s, 
that she considered herself a creditor of these Bankers, smd 
therefore that she could make u'?u of that fund in their 
’ hands: for her own security, in case lujr brother should fall 
undirir any embamssmunt. The dilhrulfy was this. The/V' 
'■ A^sipmcts of thclVankrupis sued the brotlu-r only, not both'^ - ^ 
a)5<!, having a clear df'maud against liim for moucy actually 
■ Jiimuictum advancf d, tlie Loul G.hau* dhr^ exorcising Ju Bankruptcy 
hankrupi the (louldo jurisdicl’on, oquitabh* as well as legal, would 
not permit them to sue thel>mthn, as they hud dcfiauded 
ff:*!. “ the sister. When k may be necessary to go thutiength, 

there can be no better authority than that eminent, learm-dj 

‘ /cf vol. vi, ? 1. 
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. nu(i experienced Jodge* But it this case I am not obti^^di iS06, 
to tlo more than Courts of Equity were in the habit of 
doing, before tl^; Statute of Set-off existed; which Statute Expati/: , 
wais* made onl\ tu prevent cin uity. Suppose the Bank* 
raptcy had not occurred, A plea of set-off could not have 
been put in to an actitm hv the Jiankers: but the moment 
they ol>taiitcd judf;ment H/insoii v >nkl hate brought an 
action ; and, if the surety bad paid tlie joint debt, would 
have repaid him by the money recovered in that action : if 
• jfimsen himself bad paid it^ be would then have been reim- 
bursvfl; and, if they had paid in mojcties, they would have 
divided it. So the thing would have been just as if no ac¬ 
tion had been brought. Without the aid therefore of the 
extruord’maiV {)iiuciple (d' fraud, which go\erned the case 
Ex (nut* AVty>6e//v, [u) there is a clear principle, that de- [ 549 J 
cides this ra^c ; that Assignee s in BankrupU y lake, subject 
to ail equities attacliing upon the Bankrupt ; ancl, as the Ass;ig»i!e» 
eondilion <d the Baiikruprs, if lh( v h.ul rontinued solvent 

lit i'll f I 1 tinuitiesttt- 

WOuid kctW'eon tncin and ihe'.c peivns, he sue a as I uchlng uixw 
have repieseutCfl, that must ho the condltioti of the As-ihc 
^lignees. 

rie; o:.l.r- hjioii this piUHon must tin’ri fore l>o that the 
pehtion'T 'iiiall In; At liberty to sei oil so much of tlie money 
dn<* Cj him from thi' Cvstau* of the l^ankriipis iq'ion his sc'- 
paratv, aiemint, as may fie iKce^.s.'irv to diseharj^e the joint 
debt fi'oi!) him and H , and that he mac prove the 

I'esidue under the (Jomuitssiiin 


, > nh U ^ 1 
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’'PHIS ptlllinn was presented by the messenger under a j.mAlicdoit ^ 
Commission of Bankrupt, upon the petition of hetwevt) offi¬ 

cer jc ,* praying, Hiat the Solicitor, who sued out the 
mission, or the petitionmg creditor, or tme of them, flftay , 

pay to the petitioner the sum of 2ij/* 13.^. the balance due and SoMUfr 
• 'I'ttpon hl^sj hill of fees, and also the sum ot 183/., paid 
him under an award fir damugfo iind cost^ in au action of 
trespass l>roiight against him : Ute Bankruptcy not being ' . 
csUblishcd; and the Commission being superseded ; and the 
.petitioning creditor being absconded. 1 

the peftk*i\mg crcHJtor absc<m<^I«g^ The r, liaving rccov<jmi' of 

dcmtiod tfom hhii, was pennufed M bring- an adion .igainbrl the for the i-e'*IcJve 

<ij*mtigC5 ruid costs, in :m action againsl hiin, aclbnc nrvl^r CutnniiSjflow, 
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1SO0* iMed the petitioning creditor; tltid idbtained Inm pai) - 
v^vn;. tnent In part of his bill. 

, part^ The Mkitor-^Gcneral^ and Mr. Cullen^ in support of tfit 
iriuTO^w petition. 

Mr. Richimh^ and Mr. tlart^fjr the So/icitor .—^The pe¬ 
titioner has his remedy at Law ; and there is no jurisdiction 
here* In £x parte Nixon a peliiion of this sort was dis¬ 
missed with costs* The Messenger under a Commission of 
Bankruptcy is as much an f)lhcei, acting under the authori^ 
ty of the Lord Chancellor^ as the Solicitor. 'Fhe demand 
is made upon the agent: the principal having failed; to 
whom tlie petitioner applied first, and obtained payment in 
part. In Ex parte Nixon the applic ation for payment wa* 
made to the Solicitor in the lu “ iiislance- Up to the time 
of tht choice of Asbignees the pr.r|.»..^ client of the mcssen-» 
ger is the petitioning crcditoi; and altcrwanis llit* Assignees; 
Ex pfutc IInrt>jp.[ii) ‘J here is no peisonal undertaking 
by the Solicitor, 

The Solkitor-Generaly in Rephf —There ran be no doubt 
oi the jiuisdiction ; and lhatordeis may be made in Bank¬ 
ruptcy after the commission siipi-rscded. The jurisdiction 
over the otlicers ot’thc Ctairt, the Messenger and Solicitor, 
is clear, llctween these parLie^ thi (,'oun has a right to 
interfere 1 he (ate Lx putt e //////o/^went much further. 
'The Sfiliciior also liad al)sooiul<d in that in^-taiuc. The 
fraud was immaterial: the jxTsons, againht whom the oider 
was made, not being parties to the fraud. A stronger case 
[ J5I ] cannot be stated : the Messenger having no choice ; being 
the ministerial officer only of the Commissioners; bound 
instantly to obey their warrant 'Lhis proves the jurisdic¬ 
tion, after the (commission superseded^ and us aguinst stran¬ 
gers, not officers of the Court I'his hu^ no analogy to the 
common case of an agent, giving up his principal. I he 
Alessenger does not net upon the responsibility ot the 
tioning creditor; docs not know, who he is* If a Solicitor will 
take out a Comniissiou so rashly, that there is no petition¬ 
ing creditor's debt, no effects, no Bankruptcy, is a ministe¬ 
rial oSiccjr, having no discretion, bound to do the act under 
. the penally of a contempt, to do all this upon his own re- 
' sponsibUity ? Is he to look only to the petitioning credi- 
tor, whom he does not know? but who is the immediate 
Iv .'j'ijieiit of the Sobcitor ? Can the Solicitor, bound to knowj 
' ull the circumstances, refer the Messenger to that person, 
whom he does not know ? It would not be proper to leave 
m an action this question, as to the consequence of acts by 
officer oi your Lordship, sitting in a domestic forum, 
between two of your officers* ^ . 


J \ol ix* 109, 
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la Mxdn uadiur the c\tmm^i$Lncts it was not i^t06. 

ntcc^p^ry to decide these points: nor were they decided^ 

'ITie 3Mtesscnger had acted in several Commissions of Bank** fix pam 
ruptcy^ sued out by the same Solicitor. 'J'he petition wajs HiBrur. 
jaesetited, and was entitled, in those Banki uptcies; and the- 
{>etttion«r, instead of getting his fees taxed immediately 
upon the choice of Assignees uiul ^ the authority of the 
commissioners, suffered his demand to rest, until the Sta^ 
tuteof JLimitalions had run : the order diiccting, that the 
• Solicitor shall not set up the Statute of Lmnitatlonv against 
an action. It was a petition in a variety of Comnkissions ; 
and in effect a bill for several account:* by a person, claim¬ 
ing a remedy for his own /at Aca*. lie ought to huv e applied 
in each Commission immetbatcly upon delivering up the ef- [ 352 1 
fects in his po:-^cssion to the Assignees. lu cx pattr IJar^ 
top (a) Lord K/don thought u so CNsential to support the 
Messenger, that his liOrdsInp made Assignees, in ntj respect 
culpable, pay ail, that was incuiicd subscipu^iu to the choice 
of Assignees. 

The Lord (uANCKnuR.— Ibis petition has tw'o very 
important objects , 1st, as it regards tin. justice of this dc * 
mand : '2dlv, as to the jiitisdiction to jj;u'e relief to the par¬ 
ties, if thc\ arc in a condition to base it any wliere*, 'The 
prayer ol eIk* petition is material . not, that the Sohcitoi 
only may pay, hut, that either he or petitioning creditor, or 
one ol them, siiali pay the Jrsidm: of tJie petitioner’s bill, as 
messenger, and a furduer sum composed ol damages and 
Costs, paid by the petitioner under an award m an action 
brought against )\ini. 

No rule of la\v is better ascertained, or stands upon a 
stronger foundation, than this , that, where an agent names Accent not 
his principal, the principal is responsible: n»n the agent: 
but, for the application of that rule, the agent inusE name {^jg 
his principal as the person to be responsible. In the com-as thepcimi 
mon case of an upholsterer, employed to furnish a house j to be I'espon’ 
dealing himself in only one branch of business, ho applies to 
other persons to furnish those articles, in which be does not 
deal. Those persons know, the house is mine. That is 
cxfiressly stated to them. But it does tsot follow, that I, 
though the person to have the enjoyment of die articles 
’j'/jimished, am responsible. Suppose another cas^. A per- 
soniivitructs an Attorney to bring an action ; who emplovs 
his own stationer, generally employed by him. The client [ 
has nothing to do with the stationer, il the Attoniey be- . 
comes insolvent. The client pays the Attorney, 'f he sta¬ 
tioner therefore has no remedy against the client. 

This petitioner insists, that the Solicitor must be taken , 
to be the pcr:>on .employing him; to w^hom he is to look; 

(a J y^lutet vol. ix, 109, 
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IfiOB, fiot tlie petitioning cmlitor. Th« SoScitor^ utuJ^^JlJting to 
sue out the Commis-sion, goes to his own } who, 

t:r parte being emploj cd by the Solicitor, has ik> remedy t!ie 

petitioning creditor^ But this pplitioner apjv^ars tQ^ l^e to 
have decided this for himfidf; having sued pe¬ 

titioning creditor ; and havir.g obtained u note from faina » 
which was paid. What tulou? was dtuc for proceed¬ 
ing against hiin, the Solicitor bviing the original uiviettak- 
crj and no pivi mice of a joint uiidmakmg That objec¬ 
tion, th.it the Soiii itoi emjdovv'd tlie iVIc^sscnger, the peti« 
tinning creditor not going r\^ at Ihm, but Ining a total stratv- 
ger, the messenger ihLrefore bcini^ to look io the Solicitor 
only, does not lie liere : U.' petihniiei having considered 
the petitioning creditor as his c.« boir ^ whith could not be, 
if the IVIcssenger had been em; loy'd b\ the SoUntor« 
It is not mcessary tlicrchjie t'» declib' (hj; general qu-''na¬ 
tion. 

As to the jiirisdu lion, 1 sboeJj ^ have no 

jurisdiction. 'J’he piiitv suing out a (Jnnmi''^^o^l uuvler the 
authority of tlu*th*eiitSeal,i mjdo', mg the iMcs Amgci,eithex 
himself, or by his Solif to gne u • Ihtb giving a bond 
to the gnat .seal, and i ‘sj^oPiibh ‘ 'hi 4 oc.ii; Stal toi the 
due pioi,eciitir,n of ih* t! )uunvru.»:i, } I’.^ive »u'i doubt oi rhe 
juristliriiiin, 'I’he Snluit yi. d >. .‘U m\\ , 

[ oa4 j 'vill i>c responsible, re' .iiiv i'U i'* Ij' our ab.o to* all 
the consef|ucnc»'S ; us it ’‘vus !))■> d'**)’ to duee; {fu‘ AK‘,5s07i 
ger tn withdraw ; bji* I w ill rca pui th«. Mess» ngcr m \ 
tuation of such responsibility, 'inc Solicitor must also ac¬ 
count, if he has any money ei m his huads. Let 

him make an adulavii as to that 


^^pnrr:. J'/u Ci5 \xc j-'j.f uR,*‘>-The point of junsdictmu *- 

clear, 'leaking u to l-c admltteil, ov established, that a So¬ 
licitor takes oul a Coitunissicn ot Bankruptcy, or does any 
other act in the administration of the justice of the Court, 
and, to carry into effect tliat process, whellieru Commission 
of Bankruptcy, or of any other description, employs a per¬ 
son, who is an officer of the Court, who has a demand ui>oti 
, him’, specific: and liquidated, or capable of being asccitaiu- 
by taxation, 1 would compel the iiolicitor to pay tha<4^ 
money , as the Courts of I^aw < oiistautly compel Attor¬ 
neys to pay money, manifestly due irnm them to persons 
'^^gaged in executing the business ol the Couit I'hc Jilli- 
Vulty is, that this demand cannot be clouily ascertained upon 
affidavit; but ought to be the subject of an action ; which 
this petitioner may bring against the Solicitor. 

If it was necessary to give an opinion upon the abstract 
que.'^tion, independent of the circumstances of this case. 
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- ulfirh Is mbarrawed by the note taken from the petJtion- 1806* 
.og cn;ditor by the ijetitioner^ there iii, [ think, grejit reu»oil w^^vM 
to suppose the Soli<, uor liable in general, upon this ground* lU'parn^ 
j'ie is applied to by a person, proposing to be the petition'* 
ing creditor in a t'»'*mniission c.tf bankruptcy, perhaps at u 
c< tusiderabie disunite* 1 he "^lessengcr has no means of in- 
ifaming hiinstlf about ih'it person ul hie solvency, The f 355 ] 
Solicitor is h >i;jjd h) duty .is wfll as Mtercsi t<jKet\ that the 
Mibjett is proper lor a (’omnussion, thai t)ie patly is sSol- 
• %<jnt j ami tlmt under all die cin innstaines the Commission 
ought to Ik ‘3uea out; and he lnr)ks lo Ills piiucipaL 
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* 

7iJR objee t of this bill ^vas to si t aside a puKha^-e* by by 

a trustee under the lollotving (rrcumstaiui -u a truMte fwin 

y died in 17^’./ , -.ejDcd and po‘!se':S<d oi con* the 

udeinlde leai and pel l< real estaO's m the Jll.st , tvlnch 

Uv hi-i will be gave to rvis two s<jus*mdaiv I r/z/nc^Z/n and 
b/i e//, ami Ac//.-vvliorn he also appointed executors; stancesj with 
unon jui-i bit du* of debts, nod subject there to 

rKucii-alN lor ids rjulu al . »?. was &tlso one of die 

'.itJu.uy h.gaUc^ and liad been the partner of the testator Ansneewf 
and lus rotisiguet, Soon aJVn the testator’s death, lanhcih MemUa' 
/S', who had been hi? agent in the li\\st Imltcs^ tame to 
* >h*fiirhi i and llui ornpnai cotiuau look place at the endoi ther. (5) Ab 
? h: )<*fi 178^, and the liegitming ol 1785 : llie, deeds bear'*<o tJ»c answer 
iftg d.*te in I'm t mbt 1 7H4 , ami tin 7th oi Juiinartj follow^ ® 
bug, in coTisnleiution of 750)4 wliic h sanii was paid, The 
U'htatotS son at the I’out he. tiiteted inin this (ontrart was PianitHFdoes 
about the age of Oj, a luam naur in the florse (iuards. Some rrydcaire a 
time afterward®, upon the represt lUation of Jlh ac, ibat the 
purchase was at an under-value, aaothcr treaty oommencoj 
for a fuithcr consideration, to be paid to to which 

Vttnheijlm at length agreed ; and another deed was execu¬ 
ted, bearing date the 2 7th of /V/inu^n/, 17^50, by which 
jl/i^rAu: was to receive the further sum ol 75(X)/.^ payabk 
hy instalmt-ms ; tlie answer representing, diut the 
^cas ri\( (1 by the arbitration of Vrctu ; to wh<3m i^arihcifltn 
pvope .(.vl to refer it j an^l who awarded the ?um of t5,fXX)/. 



5(1) Cited, aad remarked upon, 2 Johns* 
Ciw. Uep, 265* 4 Dcj«ius..Chii. Ilep. C^J4.} 
-JpJ) See the note to fP/iicAcfiit: Law- 
'rtift', vob iii, 740.} 

K*') V. Jlanne i/jj; Co. of Mdran-' 


thuu 2 VVlicatyi), 3tk). But the rul<> icf<w*«i 
no< aj)ply to a case wliiertj. aU the Oefen- 
dant^ are proved to he patf hcTB hi the tume 
transaction, f7 otA.'*» Jtiln. v/' Vfin JluMii- 
9 Craxicb, 15 j.| ' ” ' 
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as the value. Of that sum part only ^aaf received by Jlorsi\ 
Vanhvijlm becoming insolvent; and Morse taking a divi¬ 
dend with his other creditors for what remained dtic to 
him on that account; having previously brought an action j 
and resisted an injunction. The bill was filed after the 
death of l^anheyHn against Grcc}7 and his execu¬ 

tors, and against bis daughter Smithy as heir at law 
and lesiduary legatee; suggesiing inadequacy of conside¬ 
ration, Iraudulent advantage taken by Vanhnjfl'm of his situa-^ 
tion, as tiustoc, he,; and that the recitals in the deed of 
imo, as to the circurnstanres of the .irbitration by 
wen* hdse , and praying that the purchase by Vanheytin 
may In set at>ide ; that lii> trusts of I^hrst/^s will may be 
cxei-uted ; that accoiinls may be ^^irecied, and the property 
applied accordingly ; and that the u sMue, alter payment of 
the debts and h garic.s, ma)- be divided between the Plain¬ 
tiff and GrezVi^ 'aifr. according to their respective interests, 
The Ddendants, Sfhilh and liis wife, relied piincipally 
upon the circumstances, that the purchase was proposed 
and pressed upon Vmiheijhn by : who said he was 

deiei mined to sell, and would put it. up at (uirunmiifs ; 
and had attempted to ^ell to ^'tllc■r persi'u*; , that th»*rc was 
no evident e of dlsiie‘-s: that ihe title of w.as not 

clear ; and was iu tualiy iii litigation upon an appeal Uj <ho 
Privy Council from a judgment in the U'rxf ludics^ in his 
favour upon a bill fil» d in the objection arising ut«dcr 

a Colonial Act of Assembly, n straining devises in tavour of 
the children of negroes or mulattocs, that the value was 
fixed by the arbitiation ol Grern , and the suit was iHil in¬ 
stituted until alter the death of Vun/ftijlin, Gj cen also died, 
before the cause w^asheaid; and the suit was revived against 
his representatives. 

The PlaituiiT was proceeding to read the answer of 
Mitihdlmd Green; to which an objection was taken by 
the Defendimls 

Thr Solicitor-Gtnicralj Mr. Ahxanc/cr^ and Mr. Leach^ 
for the Dt'fnuJunts Smith and his in support of the 

Objectio}}.~Wci answer of the trustee cannot be read 
against the (esiutj que iru^'t. The only instance of I'eading the 
answer of executors is, where they are the only partied. 
But, when in cases of difficulty and imporiance the rMuy 
trust h brought lx fore the Comt, the executor is in 
situation oi any oiIk-v luislec ; having uo intcresl to attend 
to: the ia^fuij que tjiist being himself belore the (>ourt. 
The iiilc, that the answei of one DvTendiiut cannot be n ad 
against another, is without exception. 'Phe reason of that 
rule is, that there is no opportunity for cross-examination. 
’'The only object of this suit is to affect the ccfftuy que 
Umii and for that purpose it is proposed to read the an¬ 
swer of the trustee. The residuary legatee being made n 
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party, the executor have been examiDied as a wit^ lSQ6k 
Mr* Skhards^for the Defetidmts^ the Repreaentatives qf JHoh«h 


6 'r^f'W*— *Thc cvijeocc ought not lo be read with a view to 
obtain a decree against the Defendant Green personally. 

Where an executor is intielv a trustee tor others, and the 
subject of the question is property, which the interest of 
residuary legatees is concerned, it is oot unusual to direct [ 358 ] 
the cause to stand over, that they may be made pai ties; and 
• may sustain their o’vvn caoC, Where tlic I’laintifl therefore 
brings before the Court the persons suhstantiidlv ifitercst- 
cd, not relying upon the case, nu-uly as jgainst the execu¬ 
tor, he is merely a formal party 5 h:isoni\ to stale the facts, 
as to which he is interrogated, and has t.othing to do with 
the disputes between the parties Intelested. As to real es¬ 
tate, the rub' is different; hot the printIjdo th«- same ; the 
caiiifj tjue trust mustlbe bruiqdit bcfoie the Court, as well 
the Cruskx; who is nothing nu>re tiian a mere b»rmal 
party, and may be examined as a witnc >s, Tlie PluiniifF, 
having made Iiis idcrtion, can have a decree only aganji>l the 
residnaiy legatee, whom he }ia^» bnaight btdoro the Couit. 

Mf > l\'trevafy Mr. Uart^dUii Mr Bcll^ Jor (hu PLtini\jf. 

'"“This is not the case of a mere naked trustee ; who, if 
made a Defendant, might be examineil as a w itness against 
other l)i leiidants. 'This ex^ lutor lonld not he examined 
against the f/in trust; and there tore his answer is 

necessary; as tlie riainliffproposes to use it, The o!>ject 
of the suit IS to set aside the contract of the lestalor of this 
executor. Could tijat peison liy appointing, as his execu¬ 
tor, the only witness lo the case, lo be made against liim, 
deprive the Plaintiff of all his evidence ' Relief against 
the assets of VanheuUn could not be gblaiucd >vilhout bung¬ 
ing the executor before the Court , to discover what had 
been received by him, and by the testator, under the con¬ 
tract which is impeached. The exccutois being necessa¬ 
rily made Defcmlanla, as it was necessary to have a decree 
against them, the Plaintiff could not examine them against 
the other Defendants; FMicrhtj v, Pate, [a) As to theob- [ 359 ] 
jection from the interest of Green^ in the demand against 
Vanheylin^s estate, as being a residuary legatee of Morse^ 
whatever may be the complication of GrcetCs interests, he 
must be dealt with, as executor of Vmiwjha ; and the ao 
'count must be taken against him. '1 hough a Plaintiff, 
seeking relief against assUs, may omit om* of two execu- 
Un-i, ^vho has not pioved tlie will ; if both have proved, it 
is aljsolutely necessary thai both should be made jjaitics ; 
if not, the Plaintiff, aware thiAt one of the; executors, his 
friend, had a large balance in his hands, might sue the 
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1806 . otlier. The only exception tofthe Wle, timt executors must 
be sued jointly, is, where an executor has not proved. In 
ttfimss Bovnjer v. Covert {b) the Plaintiff alleging, that he did not 

w* know who was the other executor, prayed a discovery as 

Rotai. from the Defendant; and a demurrer was over¬ 

ruled. If, though the executor is not interested in the. 
dispute, he alone knows the facts, upon which the right as 
between others turns, the Plaintiff may examine him; and, 
having obtained that examination, may have a decree against 
him to transfer the property, according to the rights, no 
discovered The object of this suit is to obtain a great 
portion of property from Vanheylin\*i executors upon the 
ground, that, instead of p'^rforming his trust, he had con'- 
verted to his own use both tij' veal and personal estate, 
wdiich was the subject of it. The executors l^ad to r*iy 
debts, still unsatisfied, to a considerable amount. N^o ejt 
feet therefore could have been obtained by making the re¬ 
siduary Irgateo alonc^' a party! the interest o( all the crodi-# 
tors and legatees of Vanheylin^ which the executors are 
liouncl to protect, being in contention before the Coiu't* 

[ 360 ] Could the Plaintiff, inforcing n claim against the personal 
estate, examine tlu* executor, standing precisely m the place 
of the testator him?;elf ^ T 1 ien, could the ce'^tator by making 
the only witnes.s to tlv* partirulat transaction his ex^ccutor 
prevent the relief? 

The So in hoy^Crenn < 7 /, in kephj ,—The question.^ wdiether 
this answer can be read against the residuary legatee, or, 
whether it can he read against the executor GVeew himself, 
is the same: as the tlecree, though in form against the ex¬ 
ecutor, will be substantially against the residuary legatee ; 
to whom he is to account for the assets j being not in any 
respect personally liable, but as a mere trustee, holding her 
property in his hands. This answer must Ik; offered to tlie 
Court, cither as evidence, or as an admission upon the re¬ 
cord. In either view it cannot be received without a vio¬ 
lation of establisHed principles. First, it is liable to ob¬ 
jection, as evidence ex parte. The residual^ legatee has 
no opportunity of cross examination ; and until the cause is 
beard^ has not even the means of knowing, that such evi¬ 
dence has been given. Secondly, such evidence would be 
liable to objection at Law ; and in the shape of depasidqu 
ivould be suppressed: the questions, as ixprcsscd in thje , 
'’bill, being necessariU’ leading. The Plaintiff tenders to the 
heir and residuary legatee an issue upon every fact alleged 
by the bill, ifer an^wet dtmies die facts, coaslitutlng the 
supposed fiaud. Issue is regularly joined between thorn ; 
and tlu-n another part of the record is offered ; amounting 
10 an admisbiou upon the record, the answer of another 
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Dcfendsmi, who dad tK>t take iasue ^on the &cts^ bat ad* 1BO&. 
mits them alL Can this Defendant be bound by , that ad* V/v%^ 
misbion? Can a short answer, perhaps fay a person friendly Mow 
ly to the Phuntiff, admitting every thing, have this effect? 

The cotisequcncea of such a practice prove it to be moi^ 
irruiional and absurd. 'I'hc finsvvers coming in at differ^ t 36l j 
ent times j issue may be joined ui a the first, Umt comes 
in* Suppose Smit/f .y ansv/ct 1; \d come in, ;^rcpl!C{i^ 
tioil filed, witnesses examined ; and, that she had at great 
expense proved, that Cnen had cxamineil all these accounts, 
and other circumstances, repelllnj^ the imputation of fraud | 
and Gree7i afterwards should by hrs answer admit, that he 
had not examined the accf)un1s, anfl the other allegationi?; 
which would put an end to the ca^t. 'Though the Plain¬ 
tiff might be deprived of the e vidence of the witness, if Ite 
was made executor, that vv(,uld not prevent liie discovery 
in this Court, 'rhe^point in J‘othrf hf v. /\Je{(i) is only^ 
that the executor cannot be' a witness ior the estate : that is, 
a witness for himself, which therefore cannot apply to this 
case, sn which the object is to procure evidence from the 
executor against the estate. This answer is offered aa evi¬ 
dence of a irausanion, which took place long before Ornn 
was executor ; when he was an arbittatoj' between Vanhtif^ 

Im and the Plaintiff in this suit: not to prove any thing 
done in the course (A his oflice as executor, by which he 
might in that character bind the panics mtcrc&ted. 

T/ie Lord Chavchlior.—A s a genetal proposition, the 
answer of one Defendant is evidence against him ; but can¬ 
not be evidence against another Dehnd.^nt; who has no 
opportunity of cross-exaniiiung. Objections of this nature 
frequently occur at Law ; where it is frequently necessary 
to hear what may produce considerable prejudice against 
jiersons who ought not to he implicated. In the adminis¬ 
tration of criminal justice, for instance, where parties un¬ 
connected are charged with a conspiracy, one may admit [ 3fi2 ) 
the whole charge as against all: his admission,though evi¬ 
dence against himself, is clearly no evidence against the 
others. So in trespass, where the Defendants may be found 
severally guilty, or not guilty, a witness may say, he heard 
pae acknowledge, that he committed the act with the otliers. 

That is decisive against that one j and, as it is legitiinatc 
evidence against him, the Court must hear it; tliough it b .,s. 
no evidence against the others. 

In my view of this it is not ncressary to dctcnnrne 
whether a trustee, against whom the PlainiilF does not de* 
sire a personal decit:e, may be examined. My opinion is, 
that these answers may be read Jbr the purpose, and only 
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for the purpose, of showings what fuiidAcame to these 
ecutors j what debts there were f the value of the estate^ 
8ic. But beyond that Grem could not possibly be a wit»* 
ness ; being interested in setting aside these deeds ; stands 
ing in the double capacity ; as executor of Vaithi^ylin^ and 
therciore a proper Defendant j but also taking an interest: 
as legatee under the will of Morae; and on another ground ; 
that th^e tr.insactions took place btlore he was eisecuW * 
and have no relation to his character^ as executor. The 
answer, therefore, must be received as to the particaJars I 
have menhonrd ; but will not be evidence to affect the other 
Defendants Smi/Ji and his w’ife, as to any follusion, or any 
thing, nut dune in the chn'uter of exccutois ; particularly 
as to that reference to Grrat to t .. the value ; Upon which 
the last transaction took place. 

The answer \va.srcarl. 


[ 363 ] Mr. Perceval^ Mr, llart^ and Mr . Hr}^ for thr 

Under the circumstanres of this ca^^e tins purchase cannot 
stand: a puichase h}' a trustee from tin vr^'ini; qnr trust; 
acting upon the re[jresciu*ition of the trustee ; who took ad¬ 
vantage of the ignoiance of the ccslinj qiif* tmsty and the 
preKsure of hi^j cireninstaners ; which, by the management 
of the trustee could be made more pressing; followed by 
what is called a deed of confirmation ; containing false re¬ 
citals : the party who sold not in possession ; and under 
circumstances that made him not sui juris .* the party pur¬ 
chasing in possession of the whole estate. Ufx^n the relation 
between the parties, attended wdth such circumstances, a 
Court of Equity will not permit this purchase to stand. A 
trustee cannot purchase from his erstuy qiie trurst^ without 
perfectly inioiming him of the nature and value of the sub¬ 
ject; opening his eyc.s, discharging himself from the situa¬ 
tion of trustee, and placing himself in an adversi? situation. 
The circumstance, that the money is wot paid at the execu¬ 
tion of the contract, is a material badge of fraud in these 
cases. As to the objection of delay ; in many cases delay 
for a much longer period has been insisted upon ir* vain; 
as in Braumoiit v. lioultbee, (<aj So, in the late caseof 
. pU V, Namurn, all the deeds were swept away ; though 
' acts of acquicscf^nr.c were insisttfl on. 

The peculiar protoc tion, given by thr Court to young 
heirs, is extendc-d beyond the strict infcrpietaiiou of that 
v/ord ; comprehending persons eiituled to revtrsionar}’pro¬ 
perty from any quarter ; persons treating with guardians ; 

fdj vc'l. V, 485* Volv vii, 59(/. 
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‘ or those, who are in the nature of guardians ; for it ia not 
necessary, that they should be so strictly, if they possess 
property in the nature of guardians ; Sir john Barnmdis^ 
ion V, Lingood. (a) Gwynne v. Ilratoyi. (l>) Piersr v. 
Waring* (c) l‘he jirinciplc of the relief is not merely youth 
and inexperience; for any transaction, while the account 
remains unsettled, shall be set aside, long as one party is 
in the power of the other. Another ’lass of agreements, 
at which the Court looks with great jealousy, is that be- 
** tween trustees and ceatrnj qne trmt i a subject, upon tvhich 
Lord Eldon states his opinion with great pTccisjon in Gib^ 
son v.Jti^es^id) ex parte Lareij^ (e) and Coles' v. Trceoth^ 
id; (f) that a trustee, beiore he tan treat with his eesluij 
que trusty must diccharge himself IVoin tlu- olhc^’ of trustee; 
and comnmnicate all the knowledge he has accjuired. What 
Lord Uurdivh'ke sa)’s in Lord Chesterfield \. Jans.^iri^ (g) 
is rational and sensible, with relerf uce to the principle sta¬ 
ted by J.ord Eldon : that it is jneumherd njjon parties in 
such a situation to show, that all is fair and proper. 

As to the doctrine of confirmation, the party must not re¬ 
main in the situation »n which he was when the imposition 
was originally practised upr/n him, whether that was a 
state of ignorance or distl^-ss. In Cole v. Gibhomfjt) Cole. 
V. Glbsorij ( and raa/ottr v. Jicrljhr d.^ H) the ground upon 
which transactions of this description may be confirmed, 
appears. In Lcid C/usU rpcld v. "/ariose(a) the J.nrd 
Chiinadhrtxud Judges lield, that tiie party confiimingslmuld 
know all the circunibcante,s ; and should stand so mu 4>nnt:c- 
Ud with the preteding tiansaction us to have the complete 
power of determining, as upon an original act, whether he 
would do it, or not. In Ctowc v, fiullardy (b) Lord Thur^ 
low held clearly, tliat the confirmation could not be by an 
act done under the influence of the former transaction. 
Cocking w Pratt; {t) and Griffith v. Trapu'ci., there cited ; 
where, though the agreement' had been confirmctl b) (ie- 
cree, it was upon a bill of review set aside. Wiseynan w 
Beake [d) is a strong authority. The relief is administer¬ 
ed, not only for the sake of the individual, but upon groimds 
of public policy. 

The Solicitor^General^ Mr* Alexander., and Mr. Leach., 
for the Defendants*, Swith and hh ruffe.—Thc- law ot thu 
Court is not, that a trustee may not purchase from his ces- 

fiij 2 Jik\ 1 ^ 

( r ^ Cilcii 1 IV.v j80 '3 r* . VlS si.aod frciiu l!ic Uc^j^istrr'i, book in 

Air, C 9 x\h Note, 1 P UnL IIW. Hatth \ Ihiuh., a/i.v, w)i. -x 
( dj JlntCt vol. VI. '<J6r. ( f') *''inu\ vo! vi. ('.'3 

ffj Mt", vol. ix. ('iT > 1 301. 3 /V v. 13.r 

( h ) 3 P. /Ji//.39a. (\ ') 1 tVi'. 503. fA ) 3 )Vs. 3hl, 

Ca) p, 365. 1 Jtk. 301. 3 Vts. V2 j 

(h ) p. 365. 3 Hro. 0. C, U7 vol. i. 315. 
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tinf^netrmU It was never detd^iced, conft-act ' 

should be set aside merely upem that point; atid Coks vJ 
l'*ecothkk is an express decision to the contrary ; and was 
not under any [xiculiar circumstances ; except that Treco-- 
thick knew, that Coles^ to whom he sold, was constituted a 
trustee for the sale of the estate ; and consented to sell to 
him : yet it ivas held, that the contract should stand. It is 
true, the Court looks with great jcjdousy upon a contract 
between such parties ; and it is incumbent upon the trus¬ 
tee, if a suit is instituted during his lile, to prove, that the* 
ceativj (juc Irutit knew, not only that he \vas selling to his 
trustee, but also, what he was ficlhng; and that he had alt 
the inlorination the trust( • -"ould give him. Tliat howev¬ 
er is the law of the Court ottij vhire the transaction is 
impeached during the life of (lie tru tee: imposing upon 
him the ncccssiiy of showing the purity of the transaction 
only where it is possible for him to do so ; and a person, 
who hy his delay has to ide that impossible, as in this in- 
stancf, cannot expect the intcrfoence of (he Court. The 
truster, Avho alone knew, whether rh(‘ iniormation was given, 
and all the othiT tin 'inistances, dual, betort; the transacticin 
was imprathed. Tn such a case every thing is to be pre¬ 
sumed against the Plainthf, vii:, tfiat the tiustee cmild have 
shown to the s.itislat lion of the ( onrt all the circum- 
staincs relating to the Projn rty, as well as the exact unoutit 
of it. 

The circumstances of the subject of this trust must be 
taken into consideration.- A sale immediately after the death 
of the testator would in tlic instance of a West India estate 
have been most destructive. A considerable part of the 
properly consisted of debts ; which could not be immediate¬ 
ly paid. As to the objection, that the consideration was 
not immediately paid, the contract was to pay, not ui ready 
money, but by instalments. A contract cannot be set aside 
merely upon the inadequacy of the considenition. The test, 
represented as Lord Thurlow^s^ (a) that the ine<{nA!ity must 
be so gross as to produce an exclamation, depending upon 
the particular disposition and temper of the Judge, cannot 
be just 7'liii> must also be considered with reference to 
the large premium upon remittances by bills payi^ble in 
London^ so that 100/., paid in the Island, will not be , 

than y5/, liere: the casualties and fluctuation, to which pr0->|i 
perty of this nature is lial)le ; and the dnul)ts as to 
title; subject to whith Vanhe^flin purchased, All these 
cirrumstiiiucs must have great weight u[)on the question as 
to the adequacy of the consideration. 

Tlien the lran.sacticm of 1 T90 v- a complete confirmation. 
(Contracts, that are considered as against public policy, art 
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to !k laid out of view^ not admitting coofinnatlon $ as imr<* 
riage-brocagt* bonds, &c. But that doctrine is never appli**' 
cd to the case of a person, taking advantage of another in 
a bargain ; and the case of trustee and ce^stuu que trust fall 
thitt cUiss. The Court has said, not that contracts 
between trustee and ctstuy qut trust, but that a sale by a 
trustee to himself shall be set aside c.; principles of public 
policy 5 without regard to the lairnt ss jf the transaction- 
The case of Coie \\ G?bhoHs, [a) an cxtrcmelv material case, 
edetennined by one of tlie greatf'st of your Lordship's pre¬ 
decessors, Lord Talbot, has cstablishrd llie law upon this 
subject. In this case, as in that, the proposition came 
from .Morse, not from Vanheylin; and j\hj st had attempt¬ 
ed to sell to other persons. J hat is an insiaiice of a mosSt 
extravagant bargain ; advantage taken of extreme misery; 
circumstames, to which the oijgmal transaction in this case 
cannot be compared. 7’he case, {b) btfoci- Lctrd Ojwpa\ 
referred to in the note, is another instance uf confirmation; 
where the first transaction was the effeU of distress* 

Cox in his note states the accurate result, that the party 
must be fully apprisrd of his right to be relieved, ike. I\vj» 
hur V. RoihJhrU (c) has no application ; the Act supposed 
to be a conlirnuition, beiug^l^s much tainted by baud as the 
original transaction. 

In Ctoivcy, Huilard (<;) Loul ’L'hurloio did not mean, 
that there can lie no ctjiifirmaiion, unless the original trans¬ 
action is quite undone and annihilated- 11 that is the ef¬ 
fect, there would be inconsistenty in describing die second 
transaction as a ronfinnation. It is a new tiansaction. ‘I’hc 
case of Beanmevt v, Boidtbtc iO) turned ujinn such particu¬ 
lar circumstances, that it cannot be an aulhoritv ; and was 
a case, not of confirmation, but of long acquiescence intTcly. 
Punellv. McNamara also depends upon a great vaiiety of 
ciTcumstances. If the party, aware, that he was deceived, 
and had a right to set aside the transaction, as he had not 
a knowled|[|} of the accounts, upon mature deliberation 
chooses, in consideration of a further su?n to sa)', he will 
not then look into the accounts, but will confirm that trans¬ 
action, which he knows he may set aside, it will be impos¬ 
sible to impeach that confirmation: ycl his eyes arc not 
more open in the second transaction. JHe knows nothing 
of the accounts then , and docs nut look into them« Sup*- 
v|i 0 se this suit compromised: upon the same ground, the 
PlaintHF may come al a futuic time ; alleging, that still he 
knows nothing of the accounts ; and then lore is entiikdto 
set aside the compromise. Is it possible to set aside this 
second transaction, five years afterwards ^ upon which 

; .t f\ ff ill. ‘->94 Noic F. 
icj‘2 Vt^ v81, a J p. 3t?S. ? li*'o C V, J /T. 
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!r50Ctf. wiore is paid s die pa**y fii^iy^&ars olcl#^;|i mau of 
the world; guarded against transaetiitg with tfu^eSy and 
with this trustee particularly ? If that can be done, there 
can be no confirmation. The consequences * of the delay 
must be considered : families acting upon their supposed 
J rights ; putting the property in settlenieni, and applying it 
to other occasions. l’h(. mischief extends far Lx'jond the 
mere loss of evidence. Admitting the fulC|. requiring the 
trustee to give all information to the cestiv/ (/tie and 
to show that in a Court ok Equity, the Iu<heA creates an ex-* 
ception. I'pon that the presumption is the other way ; and 
the cestuy que truut must show k Icarly by evidence* that a 
fraud haj> been committe d Upon fr/frn’.v answer it must 
be preriumed, either that J/vr.sf h ul examined the accouiits^^ 
or, that Vtinhcijlin supposed he h-nl. 

Mr. PvreeViJ^ in —1 bo rule is dear, tliat a 

tec cannot buy fioni him.->df. The fran^action dues not 
vary his situation and i hararter. fie w as trustee before ; 
and he continues so. But it is not contended, that a Trus¬ 
tee mav ru»t buy from his (rsttnj qn%i Such a trans¬ 

action ishowevfr attemlcd with gr/ at difficult) ; and can¬ 
not pievail, except under such circumstances, with sucli 
guards and prot<u:iion, aixomji^) ing the individual, tha*" 
the trustee will be enabled, not merely anjis/er a case, to 
be made again'?! liiii), but to show fur blmb<'ib that he has 
done every tiling, that his dulv Ini'-tee recjuin il, 'I'be 
cases before Lord Eldon^ who witli hi', great expciieuce hi 
the principles of this Court, felt extremely strong upon this 
point, Gibiton v. ynjea (u) Lx paftv [b] and v« 

(c) contain in a short compass the principles^ 
that are to he applied to this case. I he Couii be sa¬ 
tisfied, that all the duties of the eharatter have biui per¬ 
formed, It is upon him to show, that he has madp the dis¬ 
closure, and given the fullest coaJiidcrationr 'I he erstvij 
que trust has not to show the contrary. The reason of tins 

i protection is, not that the trustee actually lias^f^re know- 
edge than the cestuy que trust: but as he is in'a situation* 
which may probably enable him to know more, the general 
rule is established, that he shall not deal, unless he shows 
distinctly, that he has done all this, and guarded the interest 
of the i^estuy que tfustj as he would have guarded it m a 
Mh to ailhiid person. ^ 

The circmnatances of Coirs v. Trcrothii.k (n) have .nci r 
analogy to such a casL thib. All the ojanagtment of the 
sale wab iti Jfr. Trt( fjthh L. It was a ttust only in form : 
the trusters not iiitriposing: in fact a sale by the ccsiuq 
quetTUJit himself, having all means of knowledge ; tlie trus- 
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having none* Ycttht' Lord 67i«/w{e*//«?r acknowledged^ 
chat it was a case most difficult to be made out. Trustees 
cojitinuaJly endeavour to get out of tliia rule , of which in- 
islanccs frequently occur; particularly upon trust*? of It^cst 
hidia estates evidence has not been produced of the \outh 
ot the Plaintiff, nor as to his distr s. He Isad no pr^ba- 
hie source of wealth : a military r, the nutiual son of 
a Wc.\t India merchant; and this is met by genet d 

evidtnee, that be was in easy circumstances ; and kepi a 
• iirri.ige aft* twardtr, 

As ti) the conllrmation, in Cf r^rrr \, ■/ i7>'' Lord 

r/fhrhtv la\s ditwn tlu* trut prlnuple ^ tlhU, d a man gi\es 
a new bohvi undi i ,ui idr a th.it the old on*' m.iv lie hitori • d 
a^iuiist fuio. rbii. is tui cnururu iii'-n , Iv is noi in a 
sjtujt’on to in' Misti r of him“-M. If dial wi n met iln: 
pruKipS. , ,iicb jj» rson would he m a noi-i Mindit’ -n, than 
lithe Miu did not cKist. Die (auirt must si e, 

whetbi I m mm-a’'.ti''ll of )7‘Ki stvx^d in this 

'ituaUi n, Ovii u jt ijiiK bi\ 'bahi'g wiib \’inlii*}j*V!^ assi'rt- 
'..d his rijo' Ih* udirved ftoiu that b''rg‘iin, but that Viin-^ 
us^s'ul d,.;»-(! ibsU. 'ibcusuii of tlte e\ ideiHis^, 
tuaC ,,'w/U'-j'-ted upon thi v .ijidOv el llir romeyaiife; 

hoViiu,; . ‘ rua* dte oJt th>^ liienh r b.u^ain, 'Tlds, 

duue!‘.'<\ not Within the mb , laid clown In L^nd I'hur^ 
’OV . II h*:.' is no more found.uuei 1 ?i tin » ailuiiiaiio'i oi 
?b. u *<.; till' oiii^mul toiitiacf ol No oflei* ap¬ 

pear-' reluajU’sii this baifi-um riiese i ireumstanecs 
Would U'lt euiu'.nt to «i Ktiilication , even il knew 

hi n.e o bkKile to rduve himsJi iiom du bargain; 
vV'/u'b III doe-! not ap}jeiu. 'i lie law^ Uj^tin this sub- 

Ki l w «■. noi ^eo\M. at that pi ritid, .is it is iirkw. I he cnn» 
1 ^, rh\t ru-itho can du onjdiual lunttaitbc upluid, 
nor th( eunfii rn stioH ‘ lire rerjtal being lalsihed ; that 
tbue v^usa icicieiiceto LdrtVi to sUtle what lum should 
t'e piid ; uu() as to that, IVi^^rmun v. ilntkc [n] is strong au* 
thuiitv 
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’rhi hoftt L’h \M H-COR.—-Tin autliuiitie.s ronnected 
with this case ar<* not many ; and die pi inciples arc piTiect- 
ty clear. One class of casts is, that ol tontrncts that may Conttact^ , 
be avoided, as being contrary to the policy ol the law; ' 

which ufe interdicted for the wisest neaaom. Of kind 
Aftjpe a ^ dct d of obtalticd by an Attorney while 
in the business of the .uiliiMt of that gill ; a deed by an hi U', cTfS^ 
when of agi, to his gu.u diau , purebares iR \ < ruoir? Irom 
. young h( us, when i,i age. 1 he most remaikafjle rase is . 

pnfi’lrise ot fi fri/ia ;i ^k?Uiig heir, ii U'Ubiei* »i to liiiiisrii, set ixskic uaih- 

M(t evulence of imit* 

f Tesy'S? ] 
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H'i'/fs \'i Mlddktoii; [iC] in which £*or4 Tfuirlryiv said, Mut* 
(Ikion deserved to be, and under other circumstances might 
ha\c been, an object of that parly’s bounty ; but the deed, 
taken b} an Atioi ne\, wlj'ile he was the Attorney of the party, 
could not be suppoited without striking at the root of pro¬ 
perty ; referring to v. Hooth^ and Sanderson v, 

doMic: both cases of an Atloincy. 

'I'o that class of cases I ^hall add the case of a trustee 
selling tt> hiiusrlf. \\ ithoiit any coroideiatjoii of fraud, or 
looking biNoihlihc rclatifai nf the paities, that contract is 
voi<.L In thi: case (d the Assignv*f (U Solicitor under a 
Conimi>^sion oi hankiiiptc\ piiuliasing llie pioptrl}, in all 
these /nstain es, ibcK is no i..‘H‘s,sit\ for evidence: tlic con¬ 
tract IS inletdi< ted by ibe ]kj1ic} tii' ')u huv, I liavc no dii- 
lirultN in S/i}inr,, 1 shoiil'l no! ba\i legt vtecl to have iound, 
that the inlo exiencled even to such a f ase as this, binding, 
that lIilix Is su mneh dillu idtv in siijiporrnig a purehasc by 
a trustee fiom the •/!/,' tlrat tlio tiMns.utioU 

ought to Ik. j;u,nd«'(l with th.iinefi ''.nv (itgtfenl p ajciusyH 
tunning so lu av the vjoge, il might I e he ties' enihiaeed un¬ 
der liic p‘>lic\ <*r the l:uv. 

In /. {/' 1 :r d jud h 1 <u (, ) I.ord 

373 I ajipeais vj ha\ e : laied, ni.uniain a i onlract 

betvvt rii tnist^ e .inrl t •'■>!’.>'tj! t the ulat'nti nuist be 

cJissohid, oi (lu‘ [) lilies incsi agi'et m t.jke lh« eharaclers 
id pniriiaser :nul \en.l«u ; ih;iL tin mb' dues not prcilinle a 
new cuntrad, 'J)snii‘'SiS\g ilu* tiiistee iioin (hauharaUei. If 
the udatiun i:^ dlssol\*.d. eltogiihd, llu \ evase to be trustee 
and if//^/ Hut lhv‘ langing/\ in •wl^ic K Lord 

El(htt expi; ss< s linn eli in \. D tu vihi> k (it ) sutncienlK 
explains all, Unit was intendi d In i'ornier passages 

His Lorddiip in ihiit ca-»e sa\*^, a trusliK nuiv bii} bom 
the (C'Auij qv ' Iriisi^ jjrovided tin re is a distinct and cJeai 
‘‘ contract, at.cei lainr d to be sueli after a jt aioua and scrupu- 
‘‘ loub examination of all jthe circumstances, that the iLXiiii 
intench (I the trustee should I my ; atMi, thetc i** 
no Iraiid, no concealment, uo advsmtage taken, by the 
trustee ol information actjuired b) him in th^^ charactei 
“ of trustee.” As to the effect of lnadec[uacy of coTisidera- 
tion, the principle is there put full as strong as I should he 
disposed tg, put it. if *th,e Court can d^cover, that 

bc*:n, takvfn, some mfcrmauon actjuired,. 
the'oruicr did not posse'•s, 'di'ough it is not to he pwii- 
discovered, inad; v]ii.n ), wiihoiit going to the length 

ituungfraud. (fCj Citfilbv tliC' Li‘i3 i'Lui.irU.ji tnuu .t M'>. C’lt In X.ifxA FJiUu 
Chinit.rVthi auU'i Afil. i\. 29/-, iit I/tildi v. 

^ f> ) ^lnh\ v<»b vi. 2C6. vSi'c ,077 
rJ vol. VI. fi2j. Sec pajfo ^06. 
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of' roquiring it to be surb as shocks the f onstience, will go 1806, 
a vast.way to constitute fraud, \y\-sj 

A^i, to the doctrine of confiimaiion, ii uanrls upon SLve- 
ral atiriiorities ; \v1kt<‘ a man, havuv^^ I)tj n dcfiaudetl, with ^ • 
c-om'pfetc kn(}nle(ljk;e chooses to t'lioe a^^ain in cUmact with 
the person who delnuidecl liim j iih , l,ar, his right to abro- Tcaji* 
gate the conlr u t; and eiito > inloa ]’fnn, dsistniet, transac- finjruitioii • 
tion of conhi mation. IJiU wlien tin oj fniiul is clearly cl^-ar'ivtdciijje 
cstahiishefi by oiicumson ( rs^ ijoLlid'h to taSK'iU* 

tnation oi such ^a trunsactioii i- > mcoTiMstent with justice, cioady 
so unnatural, <^o hkcls to hi* cojuu^tfo witli i|i-u it lishcd- ^ 

ought to be watcht d \cith the iirmost i n icbK^-.s, and to ^fand I * 3f4 } 
only ujicn the dcart^-t , a-. ,in a. t, done u irh all 

the tleliheiativin, tliat ouglu to aitv ud i ua.i .Mtion, the ef¬ 
fect lyi vdnch is In ratdv ihai, uhieh ill I'l.fii*. iai,,dit never 
to bale lak^n [dace. 

As t(j die t ftef t (/I htn ’,111 ' i (due, win le tin te is no liar ElFect ot 
by the St »uuc‘ oi Jdinit ii'ii', i ( iuirt.!( iMjnliv \v‘iU :n‘vcr *' 
l:i\ (h»e, n as a g. i .d [ i Mptjsatrai, dial lhfjni;h tin i.u t, that Ivij^ J.lnht 
onpo'.Uii/ii h,M l>w ,] pr.n tist d, < st d>;is]r( rl^ tir* paU\ is fraud, imt Uy 
too !.iu ; ,ntd li\ die m c id iil ol die (h ath of the )jci son, "‘y c»i rvi- 
ivho iinrht haxi conltadictec] him, sli.iU be de])iiMd of hj.s 
right to lelief. 'Che irms f,[n i lUon cl b of tune is by 
way ol eiichine; and, ai'kiiou]-* (bpn,^ the nde i; to di :il 
.ngs bi tc, e*. n ,t li n ,n e ;hu 1 r!i” </‘s. ’//y,-.'//// s.', and, lh<it 
the licms.ielion snendd hi mc.ii nn-.jwi' v, alt In d than in 
the case ol stiangcrs, yet l^- to be evamineil niordnig to 
the lulcs of evnUmce ; srnndliin upon tIu ttetnal piirni[jlo‘> 
iff ju.'tice; and n cogiiiy. d, b\ the Aeiodt tlKoiy-nnl prac-* 
ticc (d the faw of EH^^la.hL ('omntU'ud in deitsvay, length 
of tlnn may have some tiperaiiou •. in wiiat ch grte deperidsi 
tipon the ciM'umhtances of this cast ; Aviiidi an p’cubar. 
dartienlai atleiuion is due to the joint tjusl, in Vivihcylin^ 
urvi (J}tv)is owing therefore a joi!!f- diit\ ; (ym*u 
i\ partner with JIo/si% and cor.sipjiee. At the date of the 
nriginat contract, in ir85, Moisr ua. an ollicei ; and it 
docs not appear, that he was in any ]i,irlicuiar dislrcsa, 

Grtrn^ with all the knowledge he must have had of the 
value of tilt' ical and peisonal c stale, and wht) had married 
the bisicr td' this young man, was mad; a co-tiustcej in 
which respect this is much stronger than the case of a sin* 

!^le trustee atifl mUnj ^tiv trust 'I'hc fair presumption 
' irbm such cnminsianceft i**, that invpojition would he avOj^ 
cd. I’lie olq'niion in tlu' la-c, that lia.r. bet u tited, of dn 
Attorney, iiaiiug ihcTMit} in Ins jivjwti, is obviated inti 
groat dogret*, Avdicrc liioic is anoiber trustee, consenting; 
a person of this description; who dciives no benefit fn^m 
the contract. This Is :i peculiai icature in the cause. J£ 

Green v/crc no\v living, and proved, tliat this iransactiotf’ 
was a fraud, committed by Vanhefjlb)^ his testimony 
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flot l>e entitled to any mpect; tUt Iraiud, if com^ 

mitted as much by him^ as by Vanheylin. (1) • , 

Another circumstance:, flcsprving attention, 
made the proposition. 'I his is not a trustee^ looking’Toiind 
him, aiK^i fixing his eye upon this ptoperty, as intjreasing 
in value. It is in evident e, that M’jrse Avas dctettttm&d 10 
sell it; and, if hr could not t^et uhat he wanted, that he 
would put it up at Gai j thai he Irrijiiently teamed 

Vanhefjiin lo piuchase it ; who was reluctant ; but at last 
said, he would v;o ihc length ot giving 5(XX)/. The debts, 
due to the rslale at lhal time, wtn ahovi 113 ,iXX)Aj iu 
J7VH) they w'er» 118/H)0/. : dthts luin all soits oil people; 
at a great dislann. : IujIjIc to .t’' itlent, Iron* die situation, 
in the l\ r\t indict, where d».ljls and • -.tiiles aic fircjuenUy 
sole! upon Uinis, that at hrst ha\e the' apjuMrance Iraow. 
There is nothing likt ajffftifi^us heri- \ et Ido 

not join in ,u\\ p.naj'Mu np^n Vnidiefj'ni's londuvt ; though 
1 may dismiss this hill, and I i'rp<*u, that I t-liould not 
haveljtin toir v to liavt* fijund, that iht rule rea( bed this 
case. IKo this is a < uiitrart. that raimot he di ''So!vcd except 
uptni legal pjincipl'. . 

I he elfitf oi di< trinsai tion in ITUOis this. This gen*-, 
thmian, not a minoi, not a Uinatkjk, widi his hi^»iher*indaw, 
ami otlu r assislancr rn ar liim, finding, that dns was a l>et- 
Ur thing tiian hr unagim d at tlie date oi tlie contract in 
178,5, goi s to Vitnln ifhit , n«>t cliargnig liim, as having ef»ni- 
mictcd a hand, hut apphing as cestuif que tm.st to a jierson, 
who had gained an advantage, which a relation at least 
ought not io take ; ch siimg, that, as the properly had im¬ 
proved, either the contract shouM he dissoh* d,ur f tnthvtj* 
bn should give him what it was then worth. An applua- 
lion was made to Grren^ as a common Inend each party 
standing upon his right: the PlaintHf insisting, that he 
should have more ; but not on the ground of fraud: the 
other referring to the PlaiutilPs own hrother-in-law, stand'- 
ing in the same character as Gmheylhi: a man, vrho cannot 
be supposed to have an interest to join in a breach <»f his 
trust, for the purpose of defrauding his brothcr-ixi-law, and 
throwing money into the hands of another person, with 
whom he docs not appear to have been connected. 'Ihere 

no evidence of collusion with Vanheylin for that {>urpost\ 
,Tb|& ^iernd transaction, in 1790, is in its cin umsumcea 
i^phinganother fraud, grovring out ol the former: the 
a man of full age; and all these* circumstain es with¬ 
in his reach and kiiowU'clge. 

It does not rest lliere. At this time the Plaintifl'had by 
no means* a title to the estate; and it is plain, he was per¬ 
fectly aware, that the infirmity of his tiilo constituted one 
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df,'tI»te’consicli.raiions of the contraU- That infirmity, rest- 
^hg"{|j[inn the local law, sttxxl upon a claim b\ no means 
^OOlcmptible ; wim h was t'lnulh tivtermincvl at ihc CW/>?V, 
with’great consicU ration, upon an appenl irom the judgment 
obtained in 

. Tho Plaintili, bj/ lar fiom altempn'isi; to rcscimi v/hut had 
pasaod, brought an action, stmitlinji upon his tonUacl, tor 
th*e Xetuaindor (tt the consjderanon. t hi OtderKlant did 
as in v. J<<*akc\ ^'M-ndi avour to diaw him 

aratifKatiou ; luit caon. to this ( /'ort, to do whut was 
dishonest tertaml) ; f;n\ »ng, he luu! a nv^ht to the money , 
but there was a \van<.nit\ in tht eontiud ot his title to llie 
; and insisting, that, unul it se^^n, w'hat IxcamO 
cS EthrarJ ilaiin, s].<‘ actani should !>o injointd- 

The PlaintilK with c(>!rrpKo kiiowUdg^^ (d all thrfounn- 
stances, (and In roiild n(;l t)un be mult r tie* .ige r.J'oO,) in 
his aiU'Ucr to that bill insists, that the (’ouit shmild dismiKe 
the injunttlon aganisi luiii'i; ami would iiavi obt.uiseil the 
advantagt of Ins suir, it iiut]ne\MUtd by the irisolv<.iu% of 
estate ; Ironi whuh he Look a dividind, loond- 
ed up* n fontiact du* exisUiMeot wlnth lu* now de- 
nie<j, IJpcrv the < asi'ot fnan \ . /bvt/e, il tliat rasi is 

lobe c(»nsiderifl as ,u» authoiitv, 1 do noi view this in the 
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light ol eoiiiunnuitin, but as rcpiliirg tlie « vidente. 

'riu pomr upr)n the length o<’time is put titus : that I 
must shih the |jr<;ol IVoni the oiu io the <;th< r, 1 do not 
know, that I am to go that lengtij. 2 am to see*, (hat the 
transaction was Tui , that no advantage was taken ; that ilure 
ivas n»> roncLnhnent. Length of time ojietatL.s only, as it Effect of 
does in Uh iiislanfc ol lights of way and other 
poieal herediUunents, upon the mhirnity atu tiding all bu- 
jrMti testimony : wheie \vitntsiu‘s are sulli ri d to die before of incor][>omi 
the claim is inach’, much is to be presumed against it. 

Charters, and oven an Act of Parliament, a** Lord ^*^V'h«rtcrs 

/u/(J says, have been presiini<d. ifj) Fn the instance of an jnni even nn 
^ Annuity, open to objection under the Act of Farlianient, Actoi’PBxliV 
(a) the act being inijicxative, Lord Rfjs.'sbjti considered the 
Court bound, notwithstanding the paity had lain by. Hut‘ ' 
l.ord KerifjoiCs opinion upon that was sr> diflcient, that, 
where 1 jiressed a case upon him, the paitv not having lain Effect of 
by, but the witness being dead, insisting, that the act im- 
pcrativcly bound the Court, the answer of Lord Kmyon Aumtrty AcC. 
^wa^ that there w as nothing in the Act, Iiinding the Court to - 

Ijelicvc an affidavit, that coiiUI not rcc-eive rontiadiction. In 
Stfitirno/Ls w Mnttinu‘r {h) al^o Lord Knuj^jn says, the length ' , • 

of lime, which had t lajiscd since the granting of the An¬ 
nuity, and the Defendant’s having lain by till the dcatli of 
the agent, by'whom the business was negotiated,'and till 
all the evidence <•£ the transaction, except, what he bjin^elf. 


( aj 2 f /> J See Udhtru v. antc^ 239*' 

rn,) p, o7S, But n 3. c. 26. ) p. VB. 7fr. 
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haa disclosed, was lost, nnight perhaps have beettatfi^eieitc: 
answer to this application. r 

If Viinhetflm was living, lie might say, the PlairiiS'^fia^ 
all actoLiiit; ami tlieit wore witnesses, who could prove thp? 
integrity of the transaction. How is ii possible, that Icti^V 
of tijne shall not operate in this way ; not to hiducd.m^ 
Court to lusc tohe.u* the IMainlill, l)nt th.a unforlurifi^ti&fjlj 
without design he has put it out \)f the powet of the CbU^' 
to sec the wrong with the distinctness that is 
order to act. ' 

As to granting nn issue, die case could not he made out, 
at L;nv. 'The eviJeme, the ara|uiesccnce, and the leo^ih' 
of tiim are strong against tii^ ' laiin. (hrrti is dead ; 
if living, he could not upon aiVy nreipk* bo aflrnittcd to 
say, a co-trusicc and rclatioti had be^u engaged in a scan¬ 
dalous collusion to defraud the Plaintiir 

SfiH dismissed, without costs 


f .‘)ro ’ 

t j 
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iTpoii flu- TiJ K p» title. ul r h.id l,\ lui tiow, tnula: nheli ho*^; 

Bttiiki'uptcyfelli'd upnn In, esral( : and, b\ the ecnulu-Dns ol sale, 
of*i clmUelV ^ pure Inner wa'u., uj'>on being declared so, lo giv<. sc- 
limber curily for ptvnicnt (d' the jiurchasc-moiiev at the tune sti- 
felWl, pnlaled. 'fhat was not dune • Init the purrhas^r tooK awav 

timbiu', jKiid ‘'Oine moae} on arcounr ; ari<I af- 
lien,*Ln(l'may terwards ’oeeame Bankinpt. The petition prayerl, r}»at tin 
prove thji> de- timber, remaining upon the estate of the petiinmer, maybe 
micncy, inonev produce d i\v the sale ina\ Ijo paid 10 

the ef-p'*ti|;i(/nor in satisfaction of the sum n-maining due un- 
of taking dev the conli iU I, and that the pet itioner may be at lilierU' 
part ol jq prov^e the residue under the Commib.sion. 

yVr. Cooke^ hi aupport nf the Pvtilhn. —The circinn- 
(jiii stances of this case raise an equi 




jaitahfclieii: .S//rc v. Pre^rot.{a) 
No UifFerence occurs upon the tircumatancc, that part of 

^ 1 . 1 * -1*1 ..'•j_- 1 _ /f. I jj' .. 



ii.i--. not jjaric.-l with his jin'pVi^y, Ik h;K a iiglii to 
skl( V lii, (viilKut ^all(l, i.n.l iin\ jirroc the (Jifri-rcnri" 
'J'ho caM“ ol'sioppag'* i'i >iu>l ri st mhk tlic casf 

(T hen ill this ro,sp'‘ct: in the lattci tin uwiiei has paited 
w 1th his propel tv ; and some thiul person has tlie possession 
oJ' it. liut iu thoisc cases it has been dciermlncd, that uot’^ 


/' ' 1 .ilh ’>1:. 


(' :Ust Jjfif’, i*W 
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vithstanclingpaj^ment ofpartthere may be a stoppage in trm^ J 800. 

Jhdf^aon v, /w//, (c) Foise v. fl'^rai/. (d) Jn tiu* for- 
mcr case Lord Kcn//:,u ^sakl, tlic qutstion wab noi, whether hu ^wrr 
die cuutract was l(j ))o 1 't SL.iiidccl, oi not j but, if the vendor 
could get bar k tliL goodb to bib pobtt sbion, he had au equiui- [ ^ J 
hlc lien. In Jrnt IVriPf^ A/// 1 ve, justice, asks, ftiji 
whether it is to be ctnUended, that u one, to whom goods 
arc consigned, anept bills, diawn b\ i1j(. eom/ignor i'or tlic 
value, and akrjw.uda bc^oiin s H.inkrujit, beibu tin bills 
• arc paid, in qLunce oi \vhi« h i]ic diauti is obliged t*) 
take up aiul batis(\ die hills, yet liie nmsignci is mtitled to 
have the* goods iiom ilu v 1 ;m nt ui (lie -ton^ignor, who stop¬ 
ped them, aiirl ob '.'1 \ I ib.U the (.onhigun is imultdi to 
llave the whole v.iiiu , io Ton. li- parts wnh tlie goods , and in 
cane ol ,i ]>auial paMUtnl lit, who »^buim > du K gal 

is eniided to Uep ii. ; aiei li the vtiidt-i has .i right tti 
btop tin goods /// /''OM?//.-, ami has s(j>]>pe<l iheni, he has a 
lieu on llie g(a;<|s, nl! ihi whok [nn. bn jiaid, 

7/;e (,’u * vrr i,t ok.—J lav< )ou aiu c.ise oi' rm 

entile coiHraet, a r.aUiai dviuer\ , inul slt'opag! oi die le- 
mainder. 

For [/i- — SfjJi:fgrc<P s. '-7' pro\ t s that 

jnoposltif'n, 'l'lun‘the conti.ui ht'ing tiHiie, .4iul ]nh I dt- 
hve-iod (n die k aptaiii wdtboiit m > cn mg irt igiu, Loiil 
Kniiini held Imu if.* havt* a lun on wbat is iniMin d. ioi rln 
whole in igbt, imindiiig the (reight fd \'/ha} b:i/l 'ten de¬ 
liver.d. So js b. 

Ihesc ea'-es pj''I M‘d upon d\ls eiouml, tii it tin* owiu i 
has a light to cousidei the contiaa a . •^ulrastiiig ; and has 
a jic'u npijii dn* pait nJ' die jpa tls in in, ]v ees>ion ioi tlie 
pecfoimante ol that(oiuiael. 'J'heie <ould no ben, jl du.* [ d81 ] 
coiUiaet was i« smith il J'hev' touhl not lisei\.iou‘ jiioceed 
upon that d'he tpu stion ol Inm nuist alwavo an-ic uj <’n a 
subsisting cr-ninul, Siippt‘se pare oi’ the properly mis di - 
iivered, and tlu. rtmalntUi was to be sent 1;} a ^ aiiii i : and 
in the intcr\al u iliuikrupicy taken place; might ir-l tin 
owiiei .‘^top /// transitu , and, li he did, emilcl it be Ci>uu luhtl, 
that lie should nut be paid for what had in en liclivs r- d ? Ht al 
property t unnot upon print Iph* be distinguislied lioio peiv 
&onal with refeieiux-U> such u cotiliact; and tin re is nc* 
doubt that the vendor of real estate, having rereived pas £, haic 
•^.alicn in the event of Banknipmy , givlnci: liirn a right fo 
r^aUsfaction l>y a salt, and to* ]iro\e tlie iKfn itnry as a debt ''" 
undei rh' Comniis^ion. ilow * in fliat be cir’£ii*gui/in d i.] 
this tf'spcet Inan a per oind n-iitiact ? 


{c }7 r.^i m 440. See pv;*c* 445. / d ) t>- e ? 
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1306. The So&citur-General^ for the /hei^nees .—^Tbe doclrluc 
as to slopping in trarieitu is not applicabk* to tli’w state of 
Expme circumstances; proceeding upon the ground, that it is not 
tiwirirwt. too late to keep the property, and rescind the contract i so 
that the vendor shall not be considered as a creditor, Bui 
there is no rase, in which a vendor, choosing still to be con¬ 
sidered a creditor upon the estate of the vc^ndde, can stop 
in framitu. In those cases the ctmtract must be rescind-* 
ed. I'he only question is, whether this is within the au¬ 
thority of Buwlffi V. Rogers, (a; For that purpose thci pe¬ 
titioner must make om, that a conltact fv>r the sale of trees 
is of the same natur*' as a contract K>r the :>ale of tcmI estate* 

, It har» been held, tli.U it \\.\s ''ot nccessar\, that a contract 
for tin* sale rj' timber should be in , ''Iting, it was (>nly il, 
chaUtb This timber is aciiuule « at. liu ii< n har» always," 
I 382 ] been eoidined to re al estate , as t«' w inch the ri^^t js < Icitl? 

upon PGlkxftn v. jVcietc^ (a) and many other tascs. Tbiattl' 
is pm el) erpiiuhle doetnne , adininislerid also in Bank^; 
nipt(y i that the p.u l) m iv not In put in ide u bill. But 
tlieic is no instance ol tiiut iien in favoui c-f the vendor of 
a personal < hattcl. 


77te l/jiJ Ciia.v'crj i oa.—Is there ;mv iie nrue .if deli¬ 
very of the key of a wnri iicnise ; it» < rdii ib.it tln^ ]UiMha- 
iicr might cake out at his own ekdhm what he h;ui purebn* 
sed, where, alter part had been lektu 'uva\, (he purcha¬ 
ser became Bankrujit; could the vcndoi stop the iemaift- 
der ? 

J//*. (looki\ h\ Repin .—fn that case che delivery of the 
key vvnulfi put an end to the ; the delivery of the ke> 

l)eing a delivc**)’ of the whole, »1) 


'P?c irwCir^NCKLi.uB —So it may be routendefl, that 
the acccvss given for the purpeese of taking away the proper¬ 
'll/' ty, is equivalent to di livery of a key. In fladgaon v. Loij 

"'V;^toppti{ce w (^) Lord Kenyon denies, that the cases as to stopping in 
trayisitn proceed upon the ground of rescinding the contwict, 
eouStahlo lien, considcis them as cases of equifiible hen. 1 here is a 
strong analog) baween this case ami fioiv/es \\ : (r) 

sng tho con- except that the one is a case of real estate, the other perso* 

difficulty I have at present is this- This timber, 
having been cut down, waa lying upon the estate of the j>e* 
tUioner ; and the Ikiukrupt, having, when soKent, purena-* - 
it, took awa\ ]uiri. Tlie I'dieH) lo go therr, and takf 

ft J 1 f{.iuk. IrMViJ, 10 ) 

<jtJ j). oH2. 3 j>t L 'I'iimmti s. thnjiu^ uittef \<il ix *0'' 

{ 7 Term ite/>. 440. (*c J 1 ('o'thc\ llank, haM , J i b 
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it MiEud) as tfa« deliverer of a kay* Then? U 180®, 

no insi&cie dT stopping in transitu where there has been de>* W%i 
liV^ery of part. My first impression is against this petition^ 
whith seema inconsistent; seeking to establish a lien, and ^vrucND, 

vet to prove under the Commission, « VenUor^a 

*. henasiUeof 

res} estate. 


, Tit Lord Chakcilllor.—^'F he difficulty I had upon this ^pt^WL J 
calife still remains , and the point can be determined only ^ 

by a Court ol Law- Where the sale before the Bankrupt* 
cy has proceeded to the length, that either a total delivery 
has followed, or such a partial delivery, as both in Law 
Sind Equity prevents the stoppage tn transitu^ the property . 

is vested in the purchaser ; auti then it is impossible to take 
it from tho Assignees, who might bring trover, A further 
difficulty arises upon the clause, provi<ling, that the purclia*^ 
aer, when declared, shall give security for payment of the 
purchase ntoney at the time mentioned in the conditions. 

That security, whah oiighr to have been given immediate'* 
ly, never was given, 'Fhc purchaser therefore not having 
complied with the conditions of sale, this party was not 
bound to deliver ihe timber; and therefore the contract was 
abandoned, and tlie property did not pass to the purchaser. 

But after th«‘ time, at which he ought to have given securi** 
ty, W'hieh was iminediately upon being declared purchaser, 
he took away part of the timber; whether by consent, or not, 
does not appear; and part of the puichase money was re¬ 
ceived upon account. That raises a material questioti at [384] 
Law”; whether that is not a waiver. 

'rhcredoie Jet the timl3er remaining upon the estate be 
sold, and an action of trover be brought by the Assignees ♦' . 

against the petitioner: if the verdict is for the Plaintiffs, 
the money to be paid to them; and the petitioner must 
prove his whole debt: if for the Defendant, then, giving 
credit for the money produced by the sale, he may prove 
the residue. i 
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Ord<r aft o r 
tbe clratrt of a 
lUTtfttic for 
payment of a 
clebt^ tvr. an 
Attorney's lull 
upon a retaiTt* 
er, over-reach¬ 
ed by the lu- 
nacy j and iw 
report oi* 
deots} if the 
petition is pre¬ 
cepted in die 
of the 
lunatic. 

But the 
debt, xnnst be 
established at 

lAVt. (1) 

[ 385 ] 
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1*11 K Master clisallowod a claim by the petitioner for 
hla bill of costs, as Attorney for a lunatic ; the date of.the 
lunacy, as found under the (yoiurnission, over-reachlftgthe 
periotl of the alleged retainer No repoit was madeundei 
the reference to inquire, what dernaiuls were outstanding v. 
against ihe lunatic and his estate, and how they should be 
discharged I'hc lunatic died ; Itut previously to his dciAth 
the petitujn was present^ ’ praying, that the claim may be 
admitted ; or may he put in a t/'inse ol tiial. 

Thti Attornc[f~Gcnf'raI^ hi si/fpv/t -'/ f^ir ]\t’itran. 

The Solu'iior^Gnieral^ admitting, that ordcis in lunacy 
might he made after the death of the lunatic upon a report,^ 
made previously, (a) objected, that in this insumce, where 
the report was not made, no dm cti^m can he given after the 
death of the lunatic, that will ha\c the clFtct of administer¬ 
ing the assets ; citing two late cases, Gnrncf^t case ami Po^ 
chhi*^ rase ; and observing* that credilora are not bound in 
lunacy to come in, under a dcxree ; the onl^' siihJcU of 
intjuiry In lunacy being the benefit of the lunatic, the state 
of his affairs, ami what ought to be ali<.?wcd ior his mam- 
tenance. 


Thr Lord Ch '.n( i ? i ofv.— 'f’hjs is so lar the subject of 
an action, as the Master, disallowing tlii^ claim, has sub¬ 
mitted to the Court, that the petitioner must tstablish his 
claim at Law agalnsl the administrator. I’he question af¬ 
terwards will he, whether I have authority to pay out of the 
assets what mav be recovered in that ai tion. My opinion is, 
that 1 have that authority. In thr two late cases, case 

and PochiiCfi case, the petition was refused on the ground, 
that it was presented alter the death of the lunatic; after 
the time, therefore, when the administrator was entitled to 
full posseshion. Bui this petition was preferred during the 
life j and the universal course in that case is to apply the 
fund in dischaige of the different creditors; unless there b 
reasonable doubt, whether the debt exists j which must 
Ijlkade the subject of consideration at Law: but when it ft" 
ascertained that the creditor has a demand, it is paid out ot 
the funds of the lunatic. In this instance the petition was 


La J Kx paHe Jlinh, 70G. 


J(l) bee Crashers v. Van VorilaJfi<itt 2 Johns^ Ch»« RtJp. 242-( 
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‘ presented during the life of the lunatic, who ha» died since i liiso&, 

anil the onJy difficulty is that which is pointed out by the 
Alnster^ pane 

'i'hercfare let the petition be retained; that the petition- 
er may bring an action ; and the sum^ that shall be found 
due by tbc verdict^ shall be paid out cf the funds belonging 
to the lunatic. 

• -f 386 ] 
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IN tliis cause the usual decree had i)t en inadt: for car- 
lying the trusts of the will into execution; directing 
accounts, The Master disallowed the claim of Sir .SYr- 
phi'H Ln^hiugton^Vi^ one of the executors ol the testator, for m bi«haj^ 
commissi(Hi. on the ground, that no charge on that account 
had been made duiing ihr life of the testator ; and ex-'* 
cepticoi to the lepmt was over-ruled; the effect of that being, fiU to it. 
that a baiaiKc ol above 200U/. was to be accounted for by Whethc^- 
the executor, the parlies* interested in the residue, which 
was by the will directed to be laid out in real estate, to be 
settled, insisteeb that the executor should be charged with in- cree coatwn" 
lerost since ihe dr.ith ol the testator, in 1793. That 
was allowed l)y the Mastci ; and an exception to the i*cport 
upon that [mint was alloivtd, without prejudice to the ques¬ 
tion UsS to interest to be paid by the executor. A petition 
was presented, pra) ing, that the executor should be charg¬ 
ed with interest upon the balance in his hands from the 
death of the testator, in 1793- The decree did not conuin 
any direction as to interest. The executor by his examina*^ 
tion stated, that he had not made interest* 

Ah\ liichnrdff^and Alt'* of the P^tt- 

tio7i- The SoUtitQr^Qeneral^far the Partks mtitledm 
7 mind€r,^^yhe^ cases of l^ongm^j^ v. Broom^ {a) and Mttir 
phael V. naeh 7 n, (i) are clear authorities for charging the ,,, 

executor in this manner, 'fhe former of those cases 
not proceed upon any special ground. It was cited Jft. a 

kte emofiViUmmy. facJison^jtdm ^wvy Comjcit, m 
i^ng ^herat Jaw of thi I^Utrtfc.ihat 

balances in btls hands, must with<uft,wy 
cfal circiimstances be charged with interest; which was 
knitted by The Master of the Rolh\ without the least doubt 
4 ipon it. In tins case Sir Stephen JMshington never gave 
the testator any reason to suppose, that he intended to 
charge commission. There is neither contract nor inteu- 

) .intc, vvJ. vl 124. fbj Mte, Vo). xi. 92. pm. 
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1B06* tion during the life of the testator to suppott that charge ; 
\.yv*0 which is deferred till after his death, t hough interest 

BavK^tir does not run upon legacies to the end of j year after the 

■»' testator’s death, in the case of a rejidue the executor is 
P*K»i!iiTo«. pjiy he frxt \\vd for inierest from the 

very moment cd the' death. J’he sobjoct of demand is a 
residue of pc isonal t slate Ifom :m e^e^’utor, who had in his 
hands a bum *»f money ridouticd, .niri n n n quired for cny 
purposes of the will 'J'Iil tenant iot I'dr ys entitled to the 
interest of the w^hole residue. JI a rh*ir residue oi personal 
estate can be traced Into iIjc h uid‘' m 1 an . ^editor, and tt 
can be shown, that he hrc’ n.se tor tiru o^onev rxa pi foT 
the residuary legatee, the txt ♦ * is bound lo make intei' 
est of it from the very momeru. o. nhich i: comes to hL 
hands; and tho'^e, who arc f utilLd t » dne snuiesl,Ttiusliu^t 
suffer by his breach of duly. l'h< »*«;erUop in Lo7j^rfiorr 
V. Broom to inquiie, when the biJiuets \\t\r. in ib*’ luuid?^ 
of the executor, sliows the priia i]'!e. I’h*. delay in nujL/ug 

this df'manci is UK ounted for I’lu* partM s intCM..vl**d did 
not insist, that the land,- should .he br jugln into Lovuc on 
account ('f ihc esrcuior's eluiui u» ‘ f tain the tiiaigc ibi 
cnnimibsiou. Ih fme U-e d(risiou Ujjon dun ( hd»y\ Ijr 
not be called upon In >. n- the tuufl uU » mj in pav ui- 

lerest, T'h.u junK’ip.U huio, whuff *n'*e. iheprop^itx fd the 
1 388 j testator at tlie tune ol )us d( .ill), wnul.' Im .» h‘.. n pe.t in ’? 

W'ay of carrying i;u» le .t, d that Inid not Us .u punciikdb} 
that claim ; wlueh appears lu'w not have been iouudcd 
in justice. IMis^ondui t iU/r iinpuicd lo this cowerj^foi ; 
but h(‘claimed that t<) whifi^ ht had no iigiit, and nude 
that claim .dU'i tlii rh yth of le^tan which dul mrt 
think ht lo fji'-e duiuighis b^e. Ht fjuuful rreoeh'r/ lo*. 
indemnify tlio'^e, who uti uitcrt^sU'd foi the lo-^s aj I'-mg from 
fiiscondiul H\ du gcmr.'diiiie, f*'Jccruior-> are bound, ns 
an act ol duty, co lav out tfic fund, sfi as to produce mfer^ 
cbi ; and when iie bad this clear balance beyond what was 
ncccsisary lor any ])urposcs of the will, no period fr.r the 
cotmnenreTnent of interest can be pointed out, t 'tecpi the 
death of the testator. 

It will be contended upon tlu' examination put in bv this 
executor that he has not made nuens^ of this fund. Per¬ 
haps he has not But has he not made advantage of *my 
property jn his hands ? If he has placed it with his Banker,, 

. "with whom it was necessary that he should keep a large 
‘'balance, is not that using itSuppose* itc goes further ; 
vesting it in a mercantile concern ; or lodging it in the 
Bank, in whicli he is a j)artner: ihat is not strictly making 
interest: but it is advantage derived ; every Banker being 
obliged to keep by him a quantity of dead cash; and tbo 
application of the trust fund to that purpose would leave 
him at liberty to use his own property. But his duty re^ 
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<ja'ired him to makts interest. The case of Raphaet v, RoeAmf 
{(i) which goes much further than tbi$, turned upon the 
terms of the will; icquiriiig the cxccuUir to make interest 
piincipalr In ihiir i?iSianLe (he cxccuror was charged in a 
way, in wbirh it was clc;ir he did not make interest; and^ 
»v(th half \i.ir5v whith is "Vf* ** unusual; upon the 

pnnopK-. that h:: war* huund, and knew ii, to make interest 
the ifUcrv.u cviry hail yeat. It .tltar, (rom these au- 
Tfi oritit-#, that d d), <iaiv' .t the vxt tutor acquires him to 
?uakc interest, lu bhull be charged wifh it. 

t^pon ihr vdijection ol imin. the decree diieils onac- 
of principal xml inten'si It s.s unuf jc tent to the par- 
Jieii to apph Un *. hat they jnivdn iuuc iiacl at that 

.ane; and v/hlcb to ihnu 4Tiin.h as the principal, 

Ilh Mk Uiutyfcr tiu EmtU’» 

f./v'-'dn v. Ihc"y/n tin [»ropcrty v/aa given to 

thv» ^'vciy.isor**. n\ t u^t U; dlspoic of it among the olijeets in 
M’j‘ s and pxopcuuons, and at .such time, or times*, 

*■}.' ' ii‘. tne«v tliscreiion sLoukl dunk proper ; and the cxecu- 
Oito eouf (ived, rhat th( v had durmg tlicir wliole livc^? to 
S' .sLe the di ’posidf.^ji, h ho point albf» was not at all ai’gued: 
i> df'^ uM ditecting an account of balances in the 

.nuids iA the cxccuuu'i irom year to ycru ; upon which nt>- 
was comended. 

V',di;.\ Sm h -m <*rdf.r is it pray« rh cannot hr made upon 
fv'JCjou, md. -s rio’ie r; something in the* di cree to warrant 
;i korm<rly^ m Older to cliarge interest upon an unliqui- 
ih^'.od sum, a necessary to make it part of the bill. It 
ips however hceu d‘tf rnuned, i.nat l>y decree interest may 
k. iilreck'd, 01 I'escived, .'hough nut claimed b)'the bill. 

so lately aw in tho case ot ll'i^Ljmouth (o) in- 

!ciCfii wiis (Ttiused, as uul being po/ved by the bub Atter- 
ward in v. Louth^ [a\ behirc ihe l..fiids Comiuis?iou> 

v'l^j the objection wi*% taken, that‘aterest could be given 
/.nly upon furdiev directions, not apou a petition ; the ob* 
)ect of which is only to execute what Is ordered by the de¬ 
cide ; and the Lords Commissioner?, lieid, that it might be 
by petition. Hut that was reversed by Lord Ronyshin after 
a full argument. 
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Tilt Lord CHAWctfi.oR.~I am stnick with the objec¬ 
tion as to the form j upon which it will be necessary to look 
into the case of Creuze v, Luiith.{b) As to ihe ctreum-^'^ 
stances of this case, I am not disposed to [irrss upon 
ccutors. It is clear, that Sir .Stifhcn Lushvi^non would 
have been entitled to commission ; and ibc claim was de- 
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trnfTuned agaitiBi him merely on the ground that he hiul "noi 
charged it in his accounts from time to lime; and the 
Judgment of the Master upon that is perfectly right, liut, 
until that judgment was given against this t xccutor.he might 
conceive that he was in the common case, entitled lo it; 
and, if he made no proht, under these circumstances it will 
deserve consideration, whether he should be charsjed. 


It 


77if’C hancy:LLOR.—O f late executors have been 
brought to a stricter account th:«i formerly ; I find, (and t 
have no disposition to alter it, c’* toafiect any rule concern¬ 
ing exteuturs,) that, if executors ait directed to lay out the 
Umd, so as to render it fiuilful, and they do not lay it out,, 
but neglect their trust, they shall j»ay interest But it would 
be too severe to hold, tlmt an ^'Xtoitor who has brought m 
his account, fairly making a claim that appears to him, and 
to the Court also, to be just, but of which he cannot from 
the evidence, hirnishcd by his own lilierality in not making 
iho tharge during the life of tlic trsstatnr, avail himself, and 
the fund, though hr considered it to be his own, proves by 
the Judgment of the Couit to be not hui, but the tcstator^S| 
and ift orden fl tfi be {mid into (Joint, shall be in the sam^ 
situation, as if he had known n to be the testator’s proper- 
tv '} nncl had mglocud his trust. N'o instance is produced, 
in which the Court has cltaU so strongly and harshly with 
an rxcciitor. 'rhis petition therefore must he disnaissed. 

If it was neccasaiy to determine the point of form, there 
is much doubt, whether this can he brought before the 
Court regulaily Iiy petition. Lord 7<?d;.VA/?/;?, reversing th6 
order ol tlu: Lords Commissiouevs, held, that the office of 
a petition is to rany a decree into execution. But it is not 
necessary in this instance to determine this point i for, if 
this claim of inttrcbl w^as before me upon furthei directions, 
my judgment under these citcumstances would be the 
:ame. , 


Petition dismissed. 
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rmS bill, filed against a Solicitor, who was the cxecu** tT* Mif * 
tor of a deceased Solicitor, charged that the Defendant had„^,t 
cnade use of the papervS of the tchtator, for the purpose of to certify 
obtaining advantage in his profession, * as a Solicitor. The be 

• usual decree was made for an aci ount of the personal es- 
late, &c..; and an iuquity was dirtcicd, whether any, and duettoucrfpa* 
what advantage had been made by the Defendant, accord* p«rs by a put- 
ingto the bill ; with the usual dircotkin, that the parties^/- 
shall be examinci!, and produce ail books, papers, &c. as ^ ^ J 
the Master shall direct. 

A motion was made by the Plaintiif, that the Master 
should be ordered to certify, whether he was, or was not, 
satisfied with the production made l?y the Defendant ; upon 
the ground, that it appeared by the Defendant’s examina¬ 
tion and aHidavit, that certain bills of costs were in liib 
possession, wiiich he liad not produced. 

7/ir SoriLilofiil^ in Hupfjort ufthc Motion ,— 'The ob¬ 
ject oi this motiem is to lay a foundation for an appeal from 
the judgment ol the Master; who has refused to certify, 
whether h(' is or is not satisfied. The Master must make 
a ceitificate ; anci tills i ^ the only mode ot obtaining it. In 
iilate case of Jl'/iUc v. Lii/)tofL tlie Court received an appli¬ 
cation, in some respects, though not preclf'cly, similar. The 
subject of the suit was a colliery. An elder was made, 
that the Defendant should produce before the Master alt 
books, papers, bic. This motion was not nexessary : the 
Master, immediatel) upon application tohiin, certifying, that 
he was satisfied with the produetkm. An application was 
made to the Court for an order, that the Master should re¬ 
ceive further interrogatories for the examination of the De¬ 
fendant. Upon that application Lord Eldon differed from 
the judgment of the Master, that the production was satis¬ 
factory : but no order was made s the Master, upon intima¬ 
tion to him of the Lord judgment, receiving the [ 39a J 

further interrogatories; and the result of the further ex¬ 
amination was, that the most material book had been with- 
hfeld. In that instance the Master certified^ not that there 
%d been any default* to w)hich H was honten^d hh e|^£i- 
mtiat be confined, but, tliat he was salisfierl j 
that the opinion of the Court might be taken bv way of ap¬ 
peal from his judginent 

;Vr, IFfn. Aj^^ar^^ for the Defendant ,—'Hus motion is con¬ 
trary to practice ; by which the Master is confined to nega¬ 
tive certificates. The onlj instance of an afiii mative cer¬ 
tificate is that of White v. JM/Aon; whicli is not an autho¬ 
rity for the order now desired; being an application by 
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way of appeal from die certificate, which the Master harj 
granted voluntarily : this motion being for an order upon 
the Master to certify the one way or the other. I'he most 
convenient and reasonable course is, if there is reason to 
suppose, that the Defendant has not made a full disclosure, 
to lay a ground by affidavit; stating the papers, which he 
ought to produce. Some affidavit is ncccwssary j as this is 
a suggestion, that the Master has not done his duty. The 
motion, of which notice has been given, is, that the Master , 
shall be ordered to certify, whether the Defendant has, or 
has not, produced all, or any of the bills of costs, directed 
by the decree to be prodiwod ; paiticularly the following ; 
then specifying bills m several c‘’3Vrcnt causes. The orcler 
de^^ired is not merely unnecessary, would be nugatory; 
and the proper mode of appealing from the Master’s judg¬ 
ment, wdiich is admitted u> be, that the Defendant ought 
not to produce those particular bills of costs, is without any 
certificate, an application, that hr .shall in addition call for 
the production <if those bdls. 

7V»f' Lon/ Cbj \M i ci.oK,— I find, that it h not usual, 
when the Master is satir>ficd that tlinc lias been a full pro-> 
duction, to ceitify his satisfaction. It dois not appear, 
that in Jiliitc v. Lu[jtotu l.oxd Klf/tm woiAA not have made 
the ordei dcsin d, if it had Ocen mecssaty ; and the result 
of further interrogatories exhibited was, that material pa¬ 
pers were foutvi, notwithstanding the affirmative cerlificaie 
of the Master; and they were pioduced without an order. 
There must be 6{)me mode of correcting the Master\ judg¬ 
ment, if he lids been satisfied^ when he ought not to have 
been satisfied. I’here is a clear right lo an jinjuiry, whether 
the Defendant had such papers, or not. 


A motion 'jvas afterwards made upon the merits, that the 
Plaintiff may be at liberty to exhibit fresh iuterrogatories ; 
Ttie Solicitcr-Qmeral insisting, that the Defendant had not 
given sufficient evidence that he bad produced all the pa¬ 
pers in his possession. By a further examination, the first 
being held insufiicient, he stated, that he had several Ifitlls 
of c^^sts, which he was ready ,io produce, and whic];i,wo^M 
V show all that he had made, he. {following the interrogafb*^ 
ries.j Afterwards, having brought in some papers, hut 
many to which he had referred not being forthcoming, hr. 
made a general affidavit, that he bad brought in ail he coulJ 
find. 

Uhe motion stot>d over, to give the Defendant an opjjoi- 
tunity of making a more particular affidavit; and he attei- 
wards admitted, that he had discovered other papers. 
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THE bill prav'id the specihc peiforniancc of aft agree- 
rnent by the Defendant lo sell her interest in a public house CoveDjint in 
At Or^emmeh to the Plaintiff (irvvntn''aiii who stated him* * , 

self to be a iruitce for the other Plainbft Drummoiui; or, 
in ease the Defendant cannot make a good title, that she nuse^ or aLy 
maybe decreed to refund the deposit, with interest, and part for siM or 
also make satisfaction to Dnnnmond for tlie loss or 
he has or may have sustained \}y the non-pcrformatice of 
the agreement; and that an issue may be directed to try, strams assign- 
tv hat loss and imurvthc Plajiudf has so sustained ; or a 
teferenc.totheMa;ter. 

the mtercsl of the Detcndant was ihe residue of a lease tion to the li- 
for S6 years, granted to her late husband, and bequeathed Bold to an- 
by hifti to her. * An ohje< tion was taken to the litW ; on the 
ground, that the tenant wms restrained from assigning with-^ 
out the license of the landlord bv the following covenant in if the liUe waa 
the lease: ' ^ 

Anti also that the said yo/m his executors or spe^c 

‘‘administrators, shall nut nor will at anytime or times pcrformruice, 

hcirafter, kt, St t, or demise, tin; hidore mentioned tnes-or 

‘‘ suage or tenenu nt and ])remists or any part thereof, the 

any person or persons whunisoevtr for all or any part of jo,.^ of the first 
“the said term of years iien'l.y demised without the purchaser,a 
“ consent in writing of the said '7^''^^ IP'/^dU’ and Eihnheth 
yuJith^ his wife, m the survivor of them, or the heirs 
“ and assigns of the said "’fobn iVhi(f\ foi that purpose first of/A tjiwji v* 

“ had and ohtainrJv.’’ Stmru (5) 

1 hat covenant was followed by a proviso for 
void the kase upon such letting, setting, 01 dermsing^When quet^ * 
the ohjf.ctii:ij was taken, the DeiViuhiiit insisted upon her [ * 39<J j 
right to assign w'ithout the coiicurienrc of the lessor ; and 
gave notice to the Plaintiff, that^ il he would not take the 
title, she would dispose of it to another j which she after- 
tvardsdid. 'Phe Plaintiff paid 100/. into Court unclei an 
order. 

The Plaintiff DnmmomI went into evidence of special 
damage by disposing of another business tn which he was 
engaged, in cotisequence of having entered into the agree- 
ftlent With the Defendant, and for the express purpose of 
' paying the purchase money - 

Alexander^ mu! Ah. Thonu^cn, J'^jk 
"^i he first question is iijjoii ilu* constiiu liuncif this covenant* 

'I'hc word ‘‘kissign” k noi contained in it: but the inten¬ 
tion of both panics to prevent absignincnt is clear ; not on- 


J1 1 ) (riU^il, 1 Johns. Cha. Uep. 1 { 

1(2) JPfiUhps ^ Thumpsmu, I Jlohnu, Clm. i?vp. 132.{ 

Voh, XII. 33 k . 
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t^06. ly from the nature of the provision, hut also Irom the 

pressions, that arc usK^d. The construction cannot be, that 
OiiK^rrAWAV an under-lca&e only ts prohibited. The expression is for 
^^all or any part of the term.’* A transfer for all the term 
is nothing but an assigiinitnt. No case has occurred upon 
such words as these : hut a question has frequently ari.scn 
upon the com el se of them ; whether the lessee has by un- 
der-lettuig committe‘d a buach of a covenant agaimt as- 
signing. Against that many reasons maybe urged: the 
original lessee still continuing the tenant: the relation of 
landlord and tenant therefore not being changed. But, colt'* 
•sidcring tlu converse of that c.ise, what motive can be ima¬ 
gined, nulucing tfic lessor to rcKlram an imder-lcase, and to 
permit c.n al)..olute assignin<-r* of the term f The words of 
this covenant import an assigninn*- ^ftheteim: one of the 
words flti’’ being uscrl in the coinnioii .. < hnical expression 
of convc} ancers “sttovci.’' Tlie stilct tc^chnkal import 
of the word“ demise," from iht verb tlnnittOy^ also is any 
ttiinsfct or convoy.mci ; though by habit it is gencially used 
to denole a partial transfe-i in’ of loas*\ 'fhat term is 
applied to estates in let ^siniplc anil fee-tail, according lo 
I-ord (!*tkc s (r/) who uses ilie leini'.demise'’ andcon¬ 
veyance" as smioiuiui/Ih. 'I he worth; u‘-ed in this <ove- 
nant therefox cannot hi limited to an inuh r-U use. '1 lu- ob¬ 
ject of such rostrictne cbnihi's to gu.irii ag'unst ihi‘ ( bange 
of a tenant, a change in the e.vctrpaiion , ,q>plyiug with more 
force to a transfer of the wIioU 

The next qiKstion is a:, to the rdiet prayed in the alter- 
native; either an issue, f»r a reference to the IMasUr, lO 
ascertain the damage, sustained h> the Plainlifl Ia du. de¬ 
fault of the Defendant; if she cannot ptiihiui her < oiuraci' 
and, if the Court has the jurisdiction, wln tlnr a c*i.se h, 
made lor that relief. The pmsdittlon slamis iipf .n u ason^ 
supported liy authority. 'Fhe Dcfend.ant, haung paru d with 
the premises, has deprived herself of the ])tnvcr of per¬ 
forming the contract. When tlie bill was hU d, the Plaintdr 
could not tell, that siu* would not previously to the report 
procure the lessor’s concuirtncc; as she might clear the title 
by getting in incumbrances, &c. (6) The bill therefore is 
proper. This relief ivns given by Lord Kenyon in the case 
of Denton v. Stuart: (c) stated by Mr, Fonbtanepiv,^ and by 
Lard Keckjsdaie^ and the present Solidtor^Genvrai,^ in Hrodit 
V. ^7, PmL (d) It r. true, that b the only case far this jn- 
^l^CjSbit; but it is an c\prc'is and Considerable authority > 

' S9E,-;Jji''^'irci{urntIy refen eel to, anti .ilway?- with i espcct. (I) No other 

( ///.•, Htct, ( h ) So Joiktu'^v 4uUt'y\kA.\\AAh 

('c j Fn CJiiuirtry, July 4, l7tSG. 1 Fonh, Ktj. 43, irt>. 160, 

\ nl. ii. -JoS. i' tij vol. i. Sec ptigc JSy. 

1(1) I lie case (iF PhtJUpH V. 'i'novipf^Qn^ I Johns Chfl* Hep. 13*2, is sakI Cliancelloi 
fitiii to “ bnve been ii cusc unikT .similar drcumstaiKos Sec ilie coimsc of proceed 
ng 111 that cast,} 


Auiaats. 
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AirtUincfc, cau Ini found ; as the Ciise. seldom occurs in ^picU, 
It \i 1 }' rart'l^ happens, that a P<;fendant insistio^t 
h.».s a good tide, pending the suit di^sables hiuistlf Irom pci'* 
i'>iiuiiig the contract. I hat is out of the range of the 
lal lasesof bj)( cifn performance. I’he distinction cannot 
he, as represenu-d ijy J/r, J'onbIu‘iguc \n one passage, (aj be'• 
tween a rclercnce tf/ the Master, and an issue quantum dam* 
of/icutits. 'rhey must proci ed upoi. lie same principle. 

Mr. Wet kerf'll, umj Mr. fkr lUjcndunf ,—Upon 

the coiistruction of the covenant, tlie term dtmia.siQ^^ ii» 
much too vague, as a defuation of tlu* assignment (jf a lease* 
fhe <listincti(in between covenants against aisigning and un* 
derletdng is clearly selthd. In v. I'iinfhi/ ih) the most 

geneial wofda were held not to Uf^tiaiu an undir-lease; and 
the Court nonces the ili^nnaion l.ii«vc.(n a paitial and a 
lotfd change of the occupamy. In l).,r v. CaiCtf (/also 
the words Were veiv gemial .SnK<. ihi cc authorlnes a clear 
diflei ciKc has I;<‘/n markvd ix twM-ii a roxcnanl rcsiiaining 
an uaderdensc ami a covenant tgiouil assignment cil the 
whole interest, Piovisues in all covtn.mts .iie to he con* 
striied sti icdy. ']'!)■ rt Is no instanci ol an assignineni, in^ 
chided, as within tl: ' nicannij; ot such words as lliese , hav¬ 
ing (he p^^culiar signification of hast onlj . 'Iho words 
and are svnoinnious ; and die loirner has no coimec- 

tfon witii the < \pussiou “ r.et used in conveyancing, 

X'd’}'. Ihulei th( (irrunislain.Ls d rhiinlill ahaudoned 
the f unti.'u t : a nl ga\ e the J)i i\ ndai t a r’ghi to s( II to ano- 
du-i ih hadnotKe fiom tfiC lulanl, that, if lie would 
nni iaK» such tith* slic had, she wonitl sell to another; 
as m S’nu/^.^on 

aJK If lie* Plaundflras anv cns*., it is only for ilamagcs 
arL,ov,jK-t h»r u specitic perhaiuaine , winch in consc- 
ijueiu e oi hi > thwi fn lion of the voiuivict is laiw nnprnctica’* 
Uh\ 'I luie IS in(onsKtency in c laiuiiug a speclfsc perform¬ 
ance afiei (;h|ccting to the title, and pLianilting u sale to 
anoiher pel son. How can the dcci ce he made Can the 
Court under these circumsun^a s direct the tenant lo apply 
to the landlord ? 'I'he case of Denton v. Siaurt is open to 
objection upon principle, and is unsupported by authority, 
3Jr. Alexander.^in Replij, —Plaintiflf,so far from aban¬ 
doning the contract, paid into Court 100/. I'htre is no 
doubt upon the meaning of i^ndei'lettjng, for a part of the 
term: hut what can be the dUferenc^if between d<^inbing fot 
th^ whole term and assigning ? There is no othe^ 
doing justice in this case, wdiich is ii<;l ii cast of liquidat(^$^^ 
damages, but of penalty tor non-iicrfurmance, than that, 
which was adopted in Den ten v. Stuart ; tin authority, not 

( a) l Fonb Treat, Bq. 176. Black. 766. 3 IVih. 234« 

J 8 Term. Itep. 37. . , . - 

CaJ p. .‘399. Ante, ^Ol. y. 145. Sec inue v. TQlj(\mbe, ante, voh .Xi 
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1806., only neV 4 ?r over-ruled, but that has never e\Ln f^uffcrcd any 
clH^oiUJteiiance. 'fhere is no other case, in which su< h cir- 
Git£R»AVir ciimstances, as are found in tliat case and this, have oc- 
rurrcd, 

Aiiiagrff. 

T/ic M vsTf'.rt of (he Rotls. —It is hardly possible, that 
there should be any misunderstanding with regard to the 

[ 400 I nature of the objection, upon the restrictive thiuse, taken by 
the Plaintiif; which must have been known from seeing it. 
'Hic Defendant distinctly admits, that the objection wa$ 
shaped m that manner ; that the Plaintiff said, not that the 
DeiendmU could not make a title ; but, that she could not 
make a title without the ronciurcucc of the k*ss 9 r. 'J'he an* 
swer is, that she can without ^us com urrence make a title ; 
and if he w ill not take it, she wul bspose of it to another 
person, J'hey split therefore upon the. onstiuction of the 
covenant; and the Detendant insi'^t*?, the Piaintill was bemnd 
to take the title ; as It was ollt nd hv licr. cpiestion Is, 

which of them was right. U tru Defendant was wrong, 
she has no right to say the Plaintiff desired an unreasonable 
thing. 

I have no doubt upon the construction of this covenant. 
This case is not like (huso v. fit/i (t/: i ii ] when all the 
words of the (o^cnaut could have ilishiut efh r i and opera¬ 
tion, without fclernng at all to an umbT least , and it did 
not neeessarilv lollow, that tlu h ss(;i, as In* did noi cIkjosc, 
that the ttnant siunild assign^ thetetore inUudMl to reslrain 
underletting. Ikit upon tlu other hanrl it would lie very 
strange, if tlu* landloid meant to reshain underletting, that 
he should not me.in to (oibid the if*uaiU to pait witli the 
whole interest. (JlearK,bi>th acf ording to the leltei ind the 
spirit, this covenant ilid restrain as.signrncn* without lu en^e. 
The Plaiuliff is thciefore light in his cousti lu Oon of the 
covenant ; and the Defendant was wrong m saying, she 
would not even attempt to perfect hei tith*. If du hud at¬ 
tempted it, and the landlord had refused his consent, that 
might have ett afed a dilhicnt i|uestinn : but as it stood, 

I 401 ] when the bill was filed, the Plniiitiff was right; insisting, 
that the Defendant should do what she could to give him a 
good title. Afterwards she lendcred herself incapable of 
performing the contract. It is impossible tliercforu to de¬ 
cree a specific performance of what she is unable to do. 

It is insisted^on one side, that in that state of circum* 
sMnees, all that tlie ConU can do, 5s to dismiss the bill, and 
, ^leave ihe Piaintill to Taw : on the ctlicr .sith*, that, though 
the (ioutt ».aunot give the spicifu lelu t, originally pvayul, 
it may give some relief; and, if so, this i.s a case, in which 
*ciief ought to be given. That is contended upon the aiu 


n\ jihia\ 
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Stuart, [a) lliat case is SO shortly sta¬ 
ted id; any account of it^ that I have scen^ that it is impossi¬ 
ble to 'coUect distinctly the principle, upon which It was de¬ 
cided. (I) It may be very probably ftom that defect, that 
I have ever entertained any doubt upon the principle of that 
case. The party, injured by the iion-perforutancc of a con¬ 
tract, has the choice to resort either to a Couin: of Law for 
damages, or to a Court of Equity for a .^pccilie perforiuance. 
If the Court does not think fit to decree a specific perform- 
• unce, or finds, that the contract cannot be specifically per¬ 
formed, either way I should have thought there \v:ib ctiual- 
ly an end of its jurisdiction, toi in the one case tlie Cou? t 
does not sec reason to exercise the jurisdiction: in the other 
the Court finds no room for the exercise of it. It scciiks, 
that the consequence ought to he, that the party xmist seek 
hiareme<ly at Law. However the case of Dvnton v. Stua}t 
is a decision in point against that propositim); and the v/^e- 
vies facti is precisely the sann as in this rase ; for m that 
the inability of the part^ j)t'rform the contraa grew out 
of an act done by the p-uty, ;»fier llie contract had lieen en¬ 
tered Into, in that case, how far I^oid Kvivion meant the 
principle to extend, I do not know : hut it \b (Icru, he thought 
thi^ Cnurt ought to give damages ; and m my opinion there 
is no ditFcraice in principle, whether the damages are to he 
assessiid by an issue oi a rcferciu.e to the Master ; fiir the 
question is n])un the principle; whctlicr tlu Court can gac 
the p.artv 1 (did in that way. 

Notwuhstandhig these doulits, iu a case precisely the 
same as that, I shall yield my iloubls to the autluu'ity ot 
Lord and will follow the course his Lordship took. 

Probably, if I had the benefit oi seeing tiic- slalemrnt and 
developenicut of the principle, ujion wliicli he- acted, I 
should be pcrb i tly ixtonciled to it- I give civdit to the 
decision, thougli so shortly stated. as liavmg proceeded^ 
upon a proper piinciplc. l/pon the whole, I think myself 
bound to follow the authority of that ease ; as having never 
been over-ruled liy any subsequent dcciBion, I sliaU there¬ 
fore make precisely the same deciee. 1 think the Master 
just as competent to decide this as a jury. It must consist 
purely of pecuniary compensalion. 


(aj In Chiaic^iy, Juhj 4, 1786, 1 Fon, Tr.JSit^, 175. VoL « 438. 
Cited, ante^ vol, i. 339. 
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BATE SCALES. 


Mill/ i:o. i;\ tlijcj instituted by j)artif-s^ claiming uodt*^ a 
Tmstccs iiage settlement, against the surviving tr»:sit*e, \v1k) was alv> 
r^rcsen^ executor of the other trustee, deceased, ^ the Plaintifis 

tion, that the sought to charge tlu* Defendant with iiuercat at S 
fuDd wasin- upon the admission of a re present at h:>n ty}’ the ti ustj!j6$^ that 
irtovt^ch!iv''ed stock to the amount of SOOL siandmg in their names 

withhiUiv^t in ^fT7 ; accounting for the dividends ; and settling an ac* 
tLisper cent, couHt, lib for htock. 111 178though there was no such fund: 

k Defendant representing, tiiat, with the concurrence of 

thiykidsoM liis wife, Ilornc^ the detta'^ed lrusl«.e, kept the 

om’stork, and inouev, and was 1«> account for it as block, 
used the nio* J/^ ^ Richauh^ and i}h\ ' } th^ —The re¬ 

option to the p^'^'sentation now made hv the 'dant, i-* that in 1777 
cpfitu^ que h<' and the other trustee linl not the stock ; but that he ixS 
/r7^«Mo have willing now to give the bind, a^» Uoi k at that time ; having 
th«i money, and (hah in tin: luiul.- from that time to 
cert/. (1) this, lhat IS not the propel cour-je oi chalmg between 
[ * d03 ] tnistee and rr:7^v///vesr. It is de ir, the liustees had 
in then liainh. [)f()[)eriv, (.hat \v.i-> \V'>ith and wnnild have 
purchaMcl d'/)/. stock ; and the deltnulant i" (liargvd, not 
upon sja*( Illation, hut u’pon his admission, lliat die)' had 
the linid , In. it da v novei m ide an .ipprupi i.unm ; anrl lh;it. 
they half' Ix'en dealhu- noth il, tin ^ th(>u<'hr lit. 'riiore* 
foK*, if ch-U'.u'd ivffhthal !und, in-l /».*' mnf upon it,, 
llirv ;ue U‘)f ^ h'ligi I wuh uiou i!i tn is oiual lu such < ascs, 
upon th*’ pio'Mple, lliat a tiustc^ linking the fund in hiji 
hand s .rni iisnr' il is hi > own, tlu ishall 
havi th* , it .. e 1 'id*, .mtn.p* tliat ronid hav^ he< n made ul it * 
ii.iving.m ioO-k'j what iias Ix'en aiiualh'm ide ; or, if 

flfn s \^^}: ar pri ti'Hi. Avhicli nt 1: ast ruusl he sup* 

pissed to h a I 11 i,i<nU, A irustee, r< { i. rentinghiinselt 
to have this loud m 177f\ uiust be (<>nsidi.red in the same 
•iliuation as il In* had a>ld or tonverud di-' slock ; in which 
‘ 40^ j tase s< illtd rn;- , ga mg an option either to havi' thoi' 
•’tock rcphiced, ur (o l ike lie* money witli j/./>er cr;ir, 
preiuil. d he authorities, (‘slablishing that an: Jlanison V. 

(a) liQ^tOih v. Blaknu'i/^ (//) and the late case, 
7\rcck V. R('(tU}n(*t7n. (c) fhc.se PlaintiHs aie therefore 
rntithd to have the capital replaced, and the dift'crcnce bt" 
iwccn the dividend i, for which they offer to account^ and 
.percent, ftom 1777. 

/bV. Uc^auilf} (Uhl dfr. 'ihomson^ for the Defnidnnt .— 

"i af pihiriple (d‘the icfcrrcd to is admitted ; hut it as 

/ /. ’ . ith. 1‘}1, dbJ 2 //ro (\ C, Gyi. 

f „lutp, vul. V. 794, till’ riJewiiiccs in ihe nute Cn )y 797. jRochc 
.. Unit, MmIi'j V. If'iDvt, uillr, 'sol. -s'l. 5(i. .iHl. 


Sm 8.-« V. T.'i, /,VA-, 2 Johns. Clia. Uep, Xir.5 
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iiot'appliciiblc. The answer to thm charge isytliat Safe and his i«06. 

wife knew that the trustees had thk money j and wished \^nrsJ 

Morne^ who was a man of fortune^ to keep it upon his per* 
son:tl security. I'hey could not he unposcfl upon by the ac* 
eoimt. The understanding was» ihai» though the .iccoimt 
was taken, as it the fund existed in the shape oi stock, it 
was no more than that liunic was hi'Oful liy Ins prrsoiiiil 
iiaLilitv for so much stock. If the fund iievci was invested, 
aiicl that was ociasiinied by tfie n^stufj (jut what 

•ground is there for taking it as at a jiarVaular (]a\ ; 1 his 
does not resemble the case when* a spoihr fund lanhe 
ibllov/*-d. 

Mi\ Riihu*-ch^ in Reply^ nisistfd, that to -nij>i'r>it the 
rlahn agjunsi the: trustees, il was Mdi'.i hut to ' stainish, th:u 
they had leprestnud, that theie w.e, itewk , \nd lhai the 
concuirenct* ot the Planiiiihi was mn inailc v.ut 


V'hc Mastik 'J' f/se Koi {.s.-- -ir tiie bum hvid b^cu [ 405 'j 
ofiginulh mvt-sted in otc; k, thete must have been sume 
time, at which it ceased to b** stock ; and tlu n the admitttcl 
principle w^ould apply. It is jusiihc same, whedui he had 
it actually, m by his u ni esent.uion is to be taken as iuiunti. 

See ih^: com < ipu*P* c ; su[)j>using that r-pn senlatic<n (ould 
hr niafle ivirhi'jji .m\ mlnleiencr llv iiu'.l>'c, t 

cent tit ta*oth<ud <d tin leniesent.iMun istl;*-- 

cencred, he v-houUI in\^ •>t tie hmd in siojk. '/'ho tiusttr 
might always l.,kc hi-, c]:a!icr of htin.^ able in purchase 
stock upon a .suhsojui-ut <hn ,U a loss piRc, lie sh.ill n*A 
ttavc that chaiicts 1 wHl take him to liave had it, and to 
have sold it. \Mieu .i Uubtcc sells nut stock, iIkic is u 
chance that the shaA ma\ rise ; so that a loss may be iii" 
curred by him upon reimtflnig thi nioiury. 1 liat however 
is not coiisidcicd : luit he is h.eld lv> lu count upon tin' piin- 
ciple, that he nujdil have had a probt. 

If this was a icpresentation nt a falsi li'xal, to wliich /!/> 
fiate was privy, then at least to tiic extent oi his interest hi: 
tould not set up a claim , anil it is douhiful, whether any¬ 
one. cotdd, for then the trustee W’^ould not have deceived 
any person. It would be a mere contract, that they would 
take his security instead of funded security ; and all they 
could desire w’ould be, that he should give them hinds, 
whenever they chose to aak for them. The parniis w'cre 
contracting for thrir children ; and the .children could not 
knVejinsisted upon'hi^ doing nioic than In' originally 
dertook to the part}' contraning. Thi‘i<‘ is no e\id<aict\ 
that d//. Rnte was privy tothci.ut, lb.it th* u- was no stock, 
i'ho evidence is rather the other way. It is not pr(»v<'d^ 
thju there was no stock. On the contrary, from the evi- [ 40 /*, 
dence, it appears ptol^able tiiat there w^aj> some. I con¬ 
sider the case of a representation, that the -stock did exist 
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1806 * precisely a parallel case to the actual existence of Iht: 
K,r>r\d fund in stock upon that day; which stock was sold out. 
Bate l/poti the whole, the Plaintiffs are entitled to what they 

V. pray. 

SC4XXS. 


JMiiyUl'HO, 


MIT,I- V. MILL. 


Examina¬ 
tion to the 
ertniit of wit¬ 
ness can on1> 
be by oi\i< r 
upon tipccial 
application 
with notice, 
whether be- 
fore or after 
pubhcatioTi. 

Thcreibce 
evidence 
taken to that 
point upon 
the exaiwiiiri- 
tioft in chief 
supprcastcl, as 
iibpcrtincnL. 

(J) 


THE bill, filed by the heir at liuv, and next of Icin, rtgainstr 
a person riaiming ns devisee undei severil testamentary 
instnunents, and as creditor by Annuii) secured by the 
bond of the testator, chartred, that al n ^‘nne tln-se instrU-^ 
ments were exec uted, the testatfir was ini apeble of doing 
any valid act; and that they were ohuined l>v undue in** 
ilucnee } and prated an account of the personal i 

and, that the validilv oi fin* tesianu niai} instninicnts and 
the bond may be piovf<l- '1 he answti denied the charges 
of the bill ; and nisioled u])on the sanity ol the testator. 
The parties am in into eiiduice , ami the Helendant 
amined his >\itm'vsses in <liief to the fl-aKu tn and credit of 
the Plain tiff's witnesses, 

A int>t]on was made !>) the Plaiidifl bn aiefetcnre lothe 
Mastei to look into th«: interroi.atoni exhibit* d by the 
Defendant before tlic coinmisnofe cs and * xaminer for the 


examination of the Defendants waim.' .t s in this cause, and 
into the depositions ilieieupun taken, and to certify, wh«*« 
r 407 ] ther the said intcrrogatoiles and depontions, and which, it* 
an)'of them aic h idin;;, scandalous, or rlineiU ; 01 

seek to impeach tin credibility of tlie PI inililPs witm sscb. 

J//’. Cuddly lit of tfii - file course taken 

by this Defendaiii, examining his own wnn* sses in chief to 
the character and cudit oi the Plaintifl’s witnes5>er., h con- 
trary to a standing oidc? of the Couii, f •// the established 
piactice, and to reason. I'he character and credit of the 
witnesses are not in issue, 'fhe answer miTcly denying the 
charges of influence, and in.-asting, that the testator was of 
oOund mind, bV, no paiticular circumsiaiues stated, nothing 
]>ut the sanity ol the test.itor was in issue, and the due 
execution of the will. I'iic only way in v/hich an examina* 
tion can be had to character, and credit is by leave of tike 
Court, upon a spec ial ap[)lication and notice ; otherwise it 


I a) OrJ^rs ill Cli.uici. rs, 10). Oj'o'-h li ‘ U/t /fnur. f'h. , 

ri 


) Set i^htrni'ooiJ t’f ooff, 3 .DluL* Hep. 
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vs'irapmiuent ji the terms of the etendiag carder ehoWf that igoo. 

It appliea to the period before publication. The Plain- uvw 
tiff is therefore eniiticd to the reference of this examination, Mitt 
considered as a species of impertinence. 

Mr. PerceviiK Mt . Rkharda^ a7ui Mr. Lewis^ for the 
fondant^ resisted the application ; insisting, that the authori¬ 
ties rtfeired to apply only lo cases after publication pa^ss- 
cd, ami citing PhhcU v, M^'Kahun (b) and Ciuh% \\ 

Brook, (r) ^ 


The /.sn/Cu ANr,i:LLoa.—'Fhe rihject of this inolion is 
to suppre.ss intencigatoiies and the ilepositions, taken umler 
them, as leatiing, scaiui.iion-, and impcitmcnt , and andet [408] 
the latter dLScripLion are rtprcseiuei! thost, uhuh go to tlie 
examination of the credit of die* Planuiil’s witnesses, The 
point is of gicat importance, win tin r upon the examina¬ 
tion in chief, wlierc a IMainliil attempts to piove bis case by 
persons of infamous charaetn, the answer to it cimsisting 
perhaps entin-ly td' an fltatk upon the chaiutter of tin wit¬ 
nesses, the Dt'lendaut ranuut meet the X*luiiiiifl\ case hv 
showing, that hU wiltu-sses an: not wot thy fd endit. The 
only qucstnni is, in what manner that can he done : whether 
in the original examination; /n* whcihci before publication 
the cxrimmation mn‘-t b»' cunfmed to lh( nitrlls j and the 
CJtananation aj> to <rtdit is hj Ik h it t(» a special applica¬ 
tion to die Comt afi. i waids. Tlie t .\pn ssiou in the order, 

(f/) that this IS tr» f)c sjKiringly gianied, is not veiy intelli- 
gihh'; for if U'dit i-in fs* nnpLached upon the oiiginal 
cxainuiaiion belmc publieatioJi, tin other parly must of 
course he allowed to suppoit it. At I.aw”, (he Plaintiil hav- ^ Eiami«a*‘ 
ing proved his cast., the Do I end ant mav '‘'"dnesscs 
show, tliai th * Plaintiff’s witnesses ire fiom their character Law. 
not fo be If* In v'< d ; and goes into no odicr case. 'The only 
question hcie is liow, and what juiticular stage and peiiod 
of the cause ttiis is to be done ; and convenience may have 
given rise to one rule or another. It appears to me better, 
that this should be done upon special apjdication ; stating, 
that such witnesses have been examined j that the party 
can invade their tc&timouy ; and praying liberty to do 
so. Then the other comes prepared ; and the Court will 
judge whether it is neccssar)'^ or not. But I will take the 
means of having this point settled with precision. 



/ i>;Y/CuANf,KiJ-oit.—I li.uf looki d into the books 
.)f practice upon this point: and consulted the examintrwS ; 



J \ol. \ui ri'M*. 

, f ) Jute, \ol. 4‘J. ff'Qt'U V. y/i'- .rrNff, .-/ff', >yl. jr. U5, 
( dj Ord. Clc l(Jj 
V*)i., Xlf. "t 
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and I rntd the practice perfectly settled, that this cxamiiui- 
tion to crerlit cannot be had without a special order upon 
apphcaiion to the Court, and notice to the party* £ have 
also nKiitioneJ it to Lord Eldjii; whose opinion is clear, 
diat such is the course. I was very glad to fuul the prao 
tice settled with great precision ; and should have feltmuclt 
regret in binding it afloat upon such a point. 


The irf (Vr* nu' v\'os direrierl artding)v 


M,i'> V 


DAHKhAi y, W VKKi'H 


I>< vl'ii'', 'fhl{\ 't^ARKl h\ tii^ V’\{. JlUi'd /.uta \ 

:lL-t:ji)U<.fussiu' d.'vred iJl hjs e'.tUr^xn Sii isr'.ri^i 

h"‘n. n* i'.'ud ti’r' ‘t •'[ ,Vv >'* 

Kuj(»hu r liv ‘ hr\, rM*-»r ew* u* j«' it'«' du- t.-rnt of 

!»tfc a» ye us ^ 'u'd, -oh) (t ih.T- -.n, ^ io tn* »m.-I'T ■»'." 7*".v? 

h‘u% in)(’ii tiu*a, u. , * n* / ■>. /hii i* ^ 

VII * , I i w 1 I ' 1 

,b(ji!ij nM Liii n'j is-U' o.,i«v . i ’u i'* , ,j;r. .xt Uif 

l|i’^, .It’ruli that uju ju ^ i;c-»i ^ Tirinld -t;uu* 

A jO) ny..'-ty. ■ t uihu ' t ti, t[.> ittni, lu ^ir ,i7f ii d.uiehtef o) 

uni otiiH na. i , a. t»r I? ,\i Hu o s lix alh, 

1) Liil-u/ili' I'o' i Jihot'.io, 5’» f 'u • . ) ' \If fti Mr, without 

'cmamd-Ms r lu .d n.i.tx, t <'roaio*li r *0 j'u-O'i n; 

’’J* *' CoritOi} r'lt r, xt'rpO'-r' : itin'UiKier 0'> I'l.- !u J ,unf other 


I>< 

diTfj'jit x»f i.sMU' 
mil ut yf 'r 
Oiu lir 

<Kuj(»iiU r liv ‘ 
hifc a» 

fleatli of Hk 


M Jii) vc\.' M*'. 
dcr )r Ijf r 111' 
« 7 ul Otfi o ! 
'!) Liil-iu'ilr 
vcmamfi'Ms 


r'lM'O'-r-: I * u-j'uif<ier 0 '> i*’.- ?<» o .jnif idhcv 
drht*- rii.'n • .^Olri o) s'|t h I'O/lrM ' i ■ 1 a 1 h lU'li t ^ O . y j 1 »«' j r J,/a O'fU fS 
*.anm!:it»(m f) 1o th^. M.i-r? t\ , .. in uuf'r . •'• i ■ i . *)1 tfu' us- 

ihr lurjilii 'ator 

anfl p"'- M, - . . 

Iky, uiiOi uprjj oj Us. w rjo A ». (r'l j.o'i o or at,' nth) r ihiiiyo; 

♦»r dang-htci out ol ihenr-ls .v.ai 0‘'f I') id Hu 'aid < ^ <t« , oi h’, ch.'ui'ie* 
^hoaUHirst inoUgage, in , ri thr‘nid ti rm^ i.r ''' .dl oi any of 
acSnl ways and mt iins :ih.ii.-:iid, or In otlur lawful or 

storofthe Jedsuaahlc way^, aijfj iueaii ., to p„jv < m t on Arnnitics and 

t>tatesorvr- poni»ius ; and npf»n furtlu r in,si in c.r du; lustal^a 's per¬ 
mit! ^VtW e katc, altin hri|Uciit]n d to hr appiii d in d.ibtliarge of 

ilml period his just debts and ijiieral expenses, .diould fall short, not 

Mic'hpci'.oa be sulfuicnt lo pav ofi* the same, b\ the wa^s and iucaiis 

before inentioiud, ttMiw and rm.se 'airfi sum or sums of 
moncx as hl'^ in-rsnua! \tc shouM hill shorr of, anti iiotbe 
ac-i^tiflin< lit to pay oil his )Ust debrs iji-l luinual expin-a s; 
•.{TOflWit'i'ion, aftt r pAviiK lit lit ill! (It St-, to hr piuilio ^orli p i „'o nv pi isro-.wl-u ^'V IIil. 
uniit euM, 1 ,nni to the i''tn.i) pos.'>'‘3slon of tiu i.n' ili*., or n'ontit thi. I’l iil'> 

■■iiul p.o'r 

A '] '.I'lSi, ^ tiie ilfLiili otihe l< sciior, ‘Ui'l uiii a..^ ill'utic 1 2 .^, iiitillc'I to po - 

'^i.ssioii ol iho I'sTat" '01(1 to ilie 'u 

I ^y^4io 1 
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ulul to pay and apply the money so raised in aid of bis per- 
bonal estate, towards satisfaction and discharge of hh said 
debts and funeral expenses; and he directed, that no sale 
or mortgage should be made of jil any part of the said 
premises, tmtd sf^me (»r one fd Uui sx.veral sums diu cted to 
he raised undu »hc trusts of tlic said teun .should be pay* 
able ^ and thal ufut the peifMifuiia oi the several tuistis 
diblared con(xruiu>T iht tcuu, the tiu,toN sljiouUi pevinit 
'ifn.son and his heirs to a*'cuuiohU», and in»[ao\.! tlit bun Ins 
*/ 'iU.i andprohT', untd tin: < Idestj ^'C MrJy, oz\t-ot 

-.ucJ ..rs fjf d.iui»ht, lb oi hta brut] er thotiUi liiM ' rjiije ro 
tuo ‘I pf/--.'b-zon oi bj'i said ihr o? 

‘ r K'hi., ; and atfui that period r‘> piMpd .-h 
V no fV-a^T lUs'- -o tun-, d niuj'^ ihf ‘>r d-. 


M-n fs * [ 

lIs' ' r 

i<l 

ii rfti 

« -1 l<)' >»' ) \K u s, »h 

1 ‘ 1 ‘ 

< ^ nnlb < 

1 (fi. 

Ml'-s' 1 

I -'eoi., 


TO 

t.ikc da' u adi (■ ' 

M1 n 

;nia ‘ 

».a 


t l■^. . .l.r 

• fc • w 

1 i ' 

( the 

‘'aid h * tu id PHX/ V 

e.u . 

j ih// ‘ 

an! , 

r-d 

. In- 

:in 

d da • 

1 • () ' S. 1^' ! 11( 1 1 jH 1 

1- hi , 

'ad iha 


-H f d T Ul 

T eisT .. 


an 

md yr.a is, nl lu-> 

rd * 

\ U< b, 'vi 


d’yl.a'ti h 

r.« ai' 

un.iihiT 

' il O' r A lUelit <-.1 

ail h 

ij' ] s 1 d t 

11 

^ Tt.i'ini 

, lid 


,n U 

pa.;.ill. u: hi, will 

V a 1, 

diej. d’»." 



t bbr.iul j; ly tin ',inn fo dv o-'* ta piOb"M->, y'h'j 
iSe inn'Oiiion ;iun oi hv'uMhi.-i io'.im' z-i tb« atUiaijias-* 

lossMH's «d (lit ..m ^ ‘n. i{w t jpl nt on i''^ md pTolitis 

'Mil '' ‘aJl’.-ai 'd ij\<, r i<> . ;n >«i.! U ini;ber ; 

• ivl d^s' nr'.na i. i b? 

,u dl‘a i'Si ‘pne in .n in . 

Alter (In ueii,: tKvter. »-(] , nl ?'»c ‘Maart*, stea 

‘‘ki.*, tha jli< I'Va .oncii ",0 I’l' ' ‘ in''I'i'M 1 a ^ a'Jiif 

o.CM l.ni.jnj! dn d iir.'i.niv, .a t( .Oj-oiviU' . y* j[;n al h.»r 

• Ca^- '-i) ’^nui l»v auat^-^;- <>i ?).l jaeaiiSL’t 

M) 'b ^ r n-, an onli. r \N. in’• h, h r fpin i><, 

Old (hit Hii I. ^ -v v)nnhd ht. nn P niJo di ‘ JiinV, 

ae.d apjdjoil i ; <^n'nt'( o'l t!\> d-f-i, , .wl a neer. hu- 

ij'.'-u '*p’ t\'', il.c n < nl-j aisd j;r Tit'' ’hm innnlatcd to 

l*u‘ aUiO’-iTu *’i 1 s‘ i'ou /(. >‘'f't i oiis\'bdno*d \xi' 


nuifies. 


A pttitlen pKsealed by the 'dtlest daughter of 
, 0 /*^?. .S’ . wlm w as bsioh' ‘-he le .Mtin's death ; and 

had utlaiiuvj th. ae;. of Ijcing no i .bue-nralo;} 

prayiii^.^, that b'nc may b«i let into jnibSx-SbJon, and leteipt of 
fhe lents, ki. and that the fund, cieatvd by tlie aeeumub- 
■ tion of the rents and piolks, mi) be j/aid to luia 

J//%' and f\ft. ui oj the'Pc^ 

rUhv. 

\u. PeihU^.yjUv , t,} t‘.i n'JiUti'rt icv-yihul'}^ 
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Ihr .Masii'r jf the Ronmade' the onJci’ aLlol•(^n)^ 
.!> [iif iM.ntT of the petition. 
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Mayr^ WOOD t). LEAKE, 

Arbitr-itor IN this cause the parties had gone to an Arl>Urat}oio 
baR ftpoAur, Yhe Aitorneij-Gniera}^ nnJ M> . Lvavh^for ihv Off^ndan.^ ^ 
U)* Gloved, that the Arbitrator should l)t' ordered to proceed 

procec^lfr exports, 
parte, d one of 


th<i p'lrtk'R 
vill not at¬ 
tend. 


T/ie Lord Cm loa t( fused to malce the order ; ob¬ 
serving, that c\ery Arbitrator lias llie power to proceed 
parte; d'one of the parties, though duly summoned, will 
not attend, with a view to pic\ nt jusilce, and defeat thts- 
objc( t of tlie refe^eiu e 1 lie Arliui is to judge of the 
dibcrctiou of it. 


[413] 


How-!. (il/ius .. Ol'i.lEK 

^inif 16. 

Reftl estate, PETLR 0U(l[HR \ye.y^xi\ hr» will, duly .utesuvl, to paa^ 
aieonling t'» ti^ SuiUife nf I'jauds, fr;] m tin* iblloning 
eoiial for spr* manner : 

dal purposes, In the first plai« I rbuet nu b»’d\ to he deecntly in- 
not per&otial tc terred at iht dis« n lion oi mv Lxeciilors in 1n?st herein 
“ after named: wiibog and In rehy intfiiding ip make ;i 
aa to let in “ coin pit te dispocjiti'o (;j th< real esIaU, wiurtoi I am 
creditors by « seized, and of nn pei >onjl and fhalte) »‘eal estates I dis- 
pose llureel to the pel sou and jiersuns, an<i m manner 

Awets inar-‘‘ herein after meiUn'iied.” 
ftballed, if it The te.statoi then, j;ivjng to hir> wii* all Iut household 

lurnitnii, plan*, ^'^c. and tone paid to 

thewuse,that within one inon'h alur his di'censt, gate his me&siiage 

imecblty cre> or tenement, called ('.citerhin>j and otlu r lands, wilhm the 
dStdrsbave parish of lilackaxoton^ and all other his lands, ike. in the 
jpmou^^es’ ^ Clijun^ Dot tvicuth^ Iiarilnc<!>\ or elsewhere, and 

Ste; though all the rest, residue, and icmainder of iiis prU’sonul estate, 
the bill is not to his %vife and R'lcluird Newvnin^ and to tlieii heirs, execn- 
tors, and administrators, upon trust, to sell the whole, and 
every part thereof, as soon after his decease as conveuieni* 
ly might be; and by, with, and out of^ the money arising 
therefrom, in the first phict* he Jiucted, that hh trustees 
should raise (iooo/. Aftu tleclin mg a trust of that fund^ 
lor the bciufit ot his uiie and chddicn, and making a fur- 
tiler piovlsion of for each of his three eiiildren, he 

dtsirtd, that his said trustees shall place out all tlw* 
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overplus moneys, that shall remaio after raising and 1806* 

“ piu'w^ag nut the aforesaid three several *" sums of WOOL 
and of 6(X}0/i/’ upon security } und improve the inter- Uiuba 
cst, until his son Peter Ougier should attain the age of 
24 ; and then he gave and hequeathrd the same to him; . * 
and, in case his said son should d’c under the age of 24, t 1 

then he gave and bequeathed su<h overplus monies, and the 
interest to arise therefrom, lo his two daughteis at such 
^ time as their several bequests of WWL would become pay¬ 
able, share and shate alike. He then gave lo his mother 
an Annuity of 00/., to ho issuing out <>1, and charged and 
chargeahlo, und he <iid thereby charge the same, on his 
lands in tho parish (d Hiackawton; und ajipointed his wile 
and Neivmfyp oxcoutors m Oust ol that his will, with a di¬ 
rection tfjat lU'itlier cf them siiould he charged <)r charge¬ 
able witli, or account or be at.coimtabic lor, any nn>re or 
otlier pint ot his '* hcrebv trusted < stale,” than siumUl ai tu- 
ally come to tlieir resj'-ertive hands ; and a iLi hn aiion, that, 
if his wife should ciaim dower, she should nut be entitieil 
10 any of the bequest given to her, except the iegac ot 
und the Iioiue!it)ld g(>ods, ?\C. 

Tht‘ hill, f»le<l by a rre(iilor by simple rcnliart, on behalf 
ofhiinscit and rdl ihf; other creditors of the testator, prayed 
the UaiKil decree, and, that, in cas* ilu personal estates 
shah nrjt be Milh* ient to sausfy the debts, the teal estate 
mav be dof hired \ic\h\r to make g(»o«l the detitit‘nc\ . 

jVi . i htjinson^ LifiJ plr, li ethrrcJ(j> tlu rUuntiJf .—"1 he 
real estate is saitjett U) the debts : tho efleet ot tlic dirti ■ 
tlons in the uiil being to convert the nal estate, and c\ery 
pari oi it, out .ind oat into money. Du j'a culiaut\ of lias 
case Tj, tlial liiere Is no piovision made lor the dcbi.s; as 
there is in A v v, Coiissmake) ^ {a) and all the other [415] 
cases; cithei a diiection to fiiell for payment of debts, or 
by a fhaige ta sit.Ins , neither of which, it is UiU*, is in this 
will i ;.nd thi^ land conarquetJtl)- cannot be represcutcii as 
strictly either equitable or legal assets. Bui the iiitention 
appears, that to all intents and put pose's the real estate shall 
be converted into money ; by the eflcr.t of w hich directioti 
it is mere personal estau, and must be taken as such by the 
executor or next of kin , and by analogy the C'ourl will say, 
it cannot be got at without paying the debts. The passage 
at the commencement of the will deaily marks the inten¬ 
tion ? willing and hereby intending to make a complete 
^ disfpoJiition of the real rstat.\ wht reof I am seised/' See* 

1 iollowcd hy a din.aitiU u» sJl all the i^al 'I hr in-k 

tenti(»n was, tint no pait ‘.huuld icuiain laial ; but th<To 
should be a complete conveision. 

iMr. Richards^ for the Defendants^ wu * .stopjn d bv thc 

Co«n. 
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0Gt;Lt£{t, 


Resulting; 
trust ibr the 
h-eir a spi*- 
ciaJ Jispos*- 
tiou of money, 
fo be raiseil 
by the f*alc of 
real estate, 
failing: by 
lapse. 

I * 416 ] 


l4ir ] 


Mast.er of the you find a substaii"^ 

tive and independent intention to turn the real estate at all 
events into personal, that will do; not, where there is only 
a specific purpose ; and no conversion, except to answer 
that purpose ; as, if the direction is to convert the estate in 
order to give a legacy, the creditors cannot come and take 
that from the legatee, merely as ihat is the mode in which 
it IS given to him. The expression, “ overplus moneys,’^ 
must he construed, moneys previously set apart,” 

* Suppose u lapse had occurred : would not the heir have 
taken ? (^/) I’he case of Kidiiaj v. (kushmuker was very 
douhtluland llit, decision was much against the opinions^ 
that wete taken upon it. creditors got at the estate 

by applying the words after ])a\r. nr of inv debts’' to the 
whole fund, considering it as a residiK "I hat case is a 
strong authority’; for if this will do, all the subtle argu*f* 
meiit, used upon that occasion to make the real estate a 
fund lor the ilebt-^, would have been unnecessary. 

The u>mmon ile< rec wa.s prouuunted f(u an account of 
the pers(.u;d estate, 

i\> t\i hb(inl2jf i\. was tin n said, ilie creditors had a 
right to luar-hal. 

Mr, Rit herth^ f) the nfrrufant'.,^ ohjerUd, that the bib 
was nnt framed w’itIi that \uw; ti\ whudi ii was vr*phed, 
tiiatil tin ( oijir sci s at any peiiud, that »>e(Jitoir. h.y'simple 
contr.u t will be deprn < d M then debts by' sjK‘ci iU\ credi¬ 
tors going agaiii'al tiu n fund, the Court will, of itsilf, with¬ 
out being L.ilii di u]a)n, tlirect the assets to by marshalleiL 

77n: M AS 1 ji .5'/ //. Itoias.--! think so. SuppC'Se \t 
appeared lor due iiisl rune by llie npois, that a sperialfy 
creditor was jiaui cut <d rfu' peisonal tslaU : u wnuid nf;t 
be necessary in iiie another bill inr the ol’nnrshui^ 

ling the iC'sets, lin' siiaplL cuntrai t diua, vvb^n *ilmg 
the hill might not krow, that specially cieditors wen ['aid 
out of the pcisonal estate. iMy opinion e., tiiat this dinj.- 
tlon may be made , unless the practice is quite tlic other 
way. I am drijvobcd to make the decree at present: Imt It 
may' be mentiont d again upon tliis point, ii any thing i» found 
upon it. 


decree was made ; and it'ivas not mentioned 

( Ll ) /it ^ ! if \ f Ut t , >1 V 1. . "V .17< ' ' ii •'*) U'' 

htun^ \ Ci*iulr.i unti vul. .) :niil li*' iv I u mi • ' 
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1806. 

THOMAS DAVIES. Rotu. 

May -32. 

A PETITION by an executrix prayed an order, that Togettno- 
tiie sum of 3A 10<s'. should be paid to her out of Court: 
the Accountant (.nmcral objecting to pay itupi)n « pi'^bate 
in the Consibtorial (^ourt oi the diou se, in which the exc- amount, a 
cutrtx lived. rogatiye pro- 

Mi\ Martin^ in suppoit of fhc J^efiiion^ said, such or- 
ders had been made by Lord Ahanlvu ; where tlie sum was 
under jO/. 

The MAsrra of the Hot i s refused to make the order 
upon that pan of the petition ; r*.(erring to the eases (a) 
decided by Lord EUon^ that ior an ordci to get monty out 
of Court, however small the lunoiiui, u picrogiuive probate 
is nci.essaiy. 

(V lit, ^ an*r, \f'l. V'l 40^). 


[ 418 ] 


Lx fJiii CC)()PKH. 


Jum IS. 


'niE pta\er of ihi'^ petuion was, that a Commission of When the 
Hankniptc} luuylx' iuin-rseclcii utidtr lli<; loHowing chtuin- 

stanct ' , stmeX m a 

A dot ket Ijad bcvii struck against the Haukrupten 'jynns- Hoildiv, the 
,luif il!< I4il. ..f Mi^'j I'h.; last nf tht four days allnsveri piad.ee.,fthe 
im pro..c.'dirji.- Suiu'uij , and thjMio.'ct day, bt-'uis 
ti,r 'M'diiIiii,, .■ Holiilay, .mcl the Bankrupt oflke was ,nit adwket 
fihiif. Ou trsc SolicitorV Clerk went to the c/ficc ff> be .struck 

at 11 oN lock m die mnnimg ; and f.iUiui, that another doc- 
kec bad bccu struck by another ci editor; upon wdiich theday * 
Coinmission issued. as though ilio 

Mr. Wcihtrcll^ in mpport of thr PttifvjU^ urged, that the^rlv ' 

Mondaij the creditor was not bound to find out the Clerk ot 
the Secretary of Bankrupts at his vcsulcncc; and therefore ili** Cterk's 
waa in proper time at the olfice on rucsrhvj* reskkucc. 

Mr, Cullen restated the Petition; insisting, that the usual 
course, well known in the profcsisiony is, wJien the office is 
€o apply at the ClerkS Cliaiiil»erf», v»htre the Com-, 
misston might have lui-ii oht.>m'-d i'l]« wa- < ouJamed hy 
the .Secietai\’s Clrrk ; wlin .iLo stated di. practici »d clu* 
office to bc.it the iourlh day is a Holiday, io pciioa a 
docket to be struck upon the first application llu IvdloWiUg 
day. 

* 

Vhe Lord Chanci:llok dismissed the petition 
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GREEN V, STEPHENS. 


i)evi«(ftby GEORGE PHILIPS by his will, not executed to pass 
vety general real c&Utc, according to the Statute of Frauds, (a^) gave, 
devised, and l)equeathecl, to Stoodley and iVUitam 

•trsiinea rjx^on Stephens^ and their heirs for evei, lands and Annuities, ot 
the apparent ’which he was seised to liim and his heirs, to hold to^hem 
»emo to heirs, to the uses following: vrz. to the use and 

tbe first and behoof of his nephew John Stephtus and his assigns, for 
other srm^m the term of years, ii he should liappen so long to live ; 
for him to make a J. ’'iiuv on any woman ho 

5 iich ihMie, to should marry, for the like term of years, determinable 
the ibug-Mer at her death ; and from and after theii k spective deaths 
and daughters, then to the use and behoof of the first son of the body of the 
hcwpsfaaten*” John Stepheni^ lawfully h^ g<.*tten, and die hcirs-malc 
ants‘m com- of his body lawfully issuing, and, in dclault of such issue, 
okon; and, for then to the use and bchool of the second, third, and all and 
want of such r.vcrv odicr s(»n and ‘^(uis of the body ol "Johri Stephens^ 
nieces and lawiuUy ncgotti n, and tin ueus-inalo ot ui'^ and ihcir body 
their several or bodies, lawfully issuin.^ ; the elder id’suth sons, and the 
LuB^^ibr^cv^‘r^^ of his body, *n Ik* always prct« ircrl, and to take 

jadtenanti> m’ place before ilu* younger, and the hciis-mah* ol his and 
common; nml their body and bodies , and, for want of suih issur, then ro 
for want of the use and bchool of all and t very the daught(*r and daugh- 
Si© Stephens^ law fully to be begotten, and to 

rigiit heirs. hei an<l their hen s hirever, as ten nits in common ; and for 
As to ihe wanUii siu h iS'^iie, then t' > the use and bejio«)f ol the testator’s 
niec( b, y/;/,vy, •S>/>e/A;, an<l Jam* Stephnn, and their several 
pdorliiniu- respectivi In us for over, as tenants m common ; and* 

fiona havi»f^ for want ol bU< h j.'.sm', then to ihc * us<‘ t)l du U stator's light 
faded, uiid thL’ htirb fortvcr< and all olher Ins messnarA ^ Ifncmenis, or 

appurtinaii* • ^ whereof he was 
tiers, Qwfrw seised in fee -simple ir the City of iiae/rv, he gave, devised, 
[ 'l^420j anel bequeathtd, unto il*e John >>to'jdLij i\i\d WiUiam 
St*:p!u'm^ their heirs and assigns for ever j in trust that they 
.should, as soon as conveniently they could after his death, 
‘'^cU and dispose iheroof, and l.iv out the money in the pur- 
< base ot lands of inheritance, as after directed ; and all the 
rest, robiduo, and remainder of his goods and chattels, of 
what nature, kind, or quality, soever, as well real as person¬ 
al, his debts, legacies, and funeral expenses, being first 
paid and dlseb.u gcd, he gave;’ df vha fl, and bequeathed, to 
and A7*/;/ie//s, in trust, that they, their cxccutorf^, 
and admlnistralors, sliouhJ stH aiul dispose thereof, and 
- all in 'ill his debts , and the moneys arising thereout, and 
''V sale of his lands, before directed to be sold, to layout m 
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the purchase of lands ^ mherit^ce in lee*«iimplc ; and, 
when putehaaed, He directed that the same should be con-- 
vcyed and settled to the several usi-s, intents, and purposes, 
as he had l>efore settled his Annuities and lands. The 
U usteea were appointed executors. 

The testsLtor died j leaving; JohnSteph^yu his heir atlavr* 
riic testator’s nieces, Amf and yane^ (the sisters of y<j/in 
Su*phem^) died many years ago, unmarried; leav ing their 
sister Sibella Green surviving them, and Jofm HUphms^ 
their brother and heir at law. The bill, filed by John 
Green, the only son of Sihdla^ stated that, au account hav*" 
ing been stated hy John •Sttp/mus uf tin testator's petsoiml 
estate, it appeared, that the balance ul‘ the clear residue 
amounted to 2s, 10//, rtiuaining in the hands of yo/tn 

Stephnw^ upon the trusts oi tiie wdl of the testatoi j :\nd, 
after the Pluintiff had attams d tltc ago of 21, he and yfifui 
Sivphe}i% on xXxQ. 22d of AVy;/n;z//cr 1781, signed an agrcC'* 
uient, stating that but , and declaung »hc tuisl, to be used 
and applied to and for the trusts and pui poses, and in man¬ 
ner, as mentioned in Gcorj;'r vvill ol and concerning 

his resivluary ptusonal estate. 

y6/'/^ Strp/inis died wltiiout issue, and unniairicd; hav¬ 
ing b) hii wdl, dated tiu t jdi ot' '[uhj directed and 
ap[>oint('d, that the stun of 94^52/. 26. lOz/. bting the amount 
of the not baLtnce of the personal estate uf Ueaj^vPhfhp^^ 
which came to his haiuls, should he raised, paid, and invest- 
cd, as soon us tonvenientiy could be alter his cleAlh, jiursu- 
ant to the tiLists of the will Gt'ort^'c I^htUpa, and the in¬ 
denture of .Sfpfembrt 1781 ; and he therein gave, devised, 
and hcf|ocathed, all lu^ messuages, lands, tcin inents, here- 
ditamenrs, g* ><«Js, chattels, iiuznc) s, and scturilles for money, 
rnoitgai^es in i',. i foi any frcchold or chattel interest,and 
the lands and u. i diiiarncnts thereby respectively mortga¬ 
ged, and all uihi.i Ins real and personal estate of what na¬ 
ture < i kind ^uv subject to the payment of his funeral 
CX[)enscs, di bts, ami legacies, and particularly of the bum of 
94od/. 2^. lOrA with the payment of all which he thereby 
expressly charged all his said rtul and pe rsonal estate, unto 
and to the use of his three natural daughters, and their heir.*^, 
executoi*'’, administiatoi:, and assigns, for all his estale aiul 
interest therein lespcctively, equally to be divided between 
them, as tenants in common, attd not us joint-tenants ^ and 
Jie appointed tbtna ei^ecutrixca,^^ 

..; fe«v»S tne Ws iwpbu w, and 

law. 

Tiu* bill praved, that llu I'lefoudants, the untural daugh¬ 
ters of yo/in Step/iem^ may either admit assets oi ''/o/in SVr*- 
j&ZnvrvV, sufficient to answer the said sum of 94-53/. 26* lOt/, or 
accoilnt, &c,; and, that it may be declared, that the Plaintiff 
is entitled under the wills of Georicc Philip'^ and jQhn SH^ 
VuL. XII. 35 


WYV' 

V, 

SvEvaxMf, 
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1806. pftens to havft the said sum of 04^331. ts, lO/A laid oat iu 
hind, and settled to such of the uses of Georg^e Pfiilip^^ 
Gmssir wHl as 3 "et remain capable of lading cffecl; and that ilio 
Hefendants may be decreed to pay the said sum out of the 
personal estate of Jnhu SupheTis ; and that the deficienc}/ 
may be raised out of his real estate. 

The Defendants, by their answer submitted, that undei 
the true construction of the wills of George Philips and 
John Stephens^ and in the events that have happened} the 
Defendants are entitled to two-third parts of the sum of 
2s. 10{/, with inlciestj or of the lands ti) be pur¬ 
chased. 

77?r Soliritor’‘Gr?irt al., mid Hh. '^ari.for the Phintiff^'^ 
l^pon the setond will tlie constiuctlon e ' lear ; that the tes¬ 
tator did not mean Uv ilisposc of thi** propel y to his three 
natural daughters; who were the general devisees and le¬ 
gatees of his real and personal estates. Here are neither 
express words, or nectssan irnpllration, to disinherit the 
heir, Jt is clear, tb* testator liuciided ibis property to be 
real estate : cKpiess diiertions being giwit tu invest it, pur-- 
suaiit to llu. will of /^hf/fps ; wlurh ii was m be laid out 
ill land, io hi s<'tthd. I bio tin-a biing rial t\statc, ihi^ 
teslatoj di^vises all bis properly, oi evrrv dts( ription, to hi^ 
natinal flauglitetupon ronditu^iis , one oi v/lueli is, to sa- 
r 42o ] ti'^fy all bis obligations ; and iiinong tin in (/ue, u» lay out 
this bind in land. H is inipo->sibh then to sav, he intended 
to give this fuiuf, 3u!;ije( t lo tht payment of Itself- The 
jU'opositinii involves gtoss absurdity. Ihc intention was, 
that bis daugbbr-> sbonld lakt all his gMu ral nropiTU, af¬ 
ter fiali'.f)ing ins olditjations . the i fleet r-t wbu ii be intend-' 
ed to be lo gn* ibis (iropejty to Ills lieir . vvhicli is clearly 
excepted out of the gc ni lal juojintv, i-p* • 5e ally devised ; 
and is an\*iousl\ lo |>t di'ttin*! liom tb ♦! 1 hi nybt of thv 

hcir does not rtipiirc the intentir^n , but 'o.is^ pi< v.nl; un¬ 
less the claughtris (an sliou an inttntnu. b. their favouir. 
Altci the disposition r>( this fund the devise to the daugh¬ 
ters is absolute, without any limitation The construction 
is plain, that they are to have all beyond this sum ; to which 
this PiaintiA is entiihd, not only bv the law, but by the in¬ 
tention aho, and tins construction avoids the abr.urdity of 
raising this motie) without any olaect- 

jVf. Piehaeii\\ JSJr. FonblQn^ut^ and Mr. flail., for the 
I)ejvnd(irtis,^Thh wiUha$ words, by hit construction, suf- 
ficicnt to pass nil thriesiatoi’s andpelfsonal estate; 

. SiWtcording tu (ddihf w Gindot (a) interest will j5As$; 
though I lie estate was not notually jniriha Ad. All that was 
intemled j-, that the estate should goto Grtcn according to 
die title he had. His object was merely to provide for the 
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vicbt he acknowledged to be da ^} which vm to be mveatcd 
m ( Slates^ to the uses of tliat will, under which he took m 
interest;; subject to be broken in upon by the event of his 
having children, and to the question, still undecided, as to 
the impUcatiou of crosS">reniaiudcis. There is no incoQ** 
si.stency in the propositions, that he meant to execute his 
trust; but, when executed, if he took any interest in the cs- 
taic purchased, that inteiest, as part ot bis estate, should 
go to his residuary devisees. It was his e.slato ; and he has 
disposed of all lus estaU*, ^I'hat express disposition cannot 
be controlled by the inference, arising from the charge ? 
which was propet as to Cfne-third , and i'c iniglu not have 
adverted to the cin luustancc, that he was owner of the olhc? 
two-thirds. 


lao6. 

wv 

GHir«»r 

V. 

STEPHfitfS* 

[ 424 } 


y/i/' Lord CiiANCFi/oa. - I so ur*>ng an opinion 
tipon^his case, that this will docs not cany to these natural 
children thi.^ sum of money, that [ sl»,dl not delay die judg- 
mcjnt. It is aKvavs to be 4rnitinl)tud Ui.it the Plaintiif Is 
the heir I ague, Uiai liic w<»i Js ol inW will ;uc sullicient- 
ly largo to convey every thing u al and per-vjn.d, aud ihctc- 
tore this inteiosl would pass j unh ss the infcnuun to exclude 
it appears solllcientl) upon the Lwc <d the wdl . but it ih.tt 
intention appeals upon all the circunisiaiicc s, u is not nc- 
coisary that ihc t vidusion sliould ajjpeai by pusitue wolds 
ft has Llou urgi d with fou'^ tli«‘ Defendants, that this 
testator nieaat no mure than to do ;m act ol Justn e, as tins- 
t«e under the funner will, acknowlt dging the bahince dm 
from him, as executor; and, not only that, but that he 
was ready i«> * X'v ute the tiusis ot that will by investing the 
money in i‘ al estaUs, and seitlmg them. Why was it ne¬ 
cessary to s,tv S'* in this will; au jgicement having taken 
place fay th.a p.opf e between him and (anw/P 'fhere i« 
ill lliat agn t jn t/ n. t only an ackaowdedgment ot the ba¬ 
lance/)ut wu ds tolluw, almciSt ihe s.'^ime as in the will; and 
this IS not a light memuraiulum, but an iiisirument under 
hand and seal. It is sujiposcd the testator might consider, 
that there migltt be issue, who might liavc the estate, and it 
was only to make it more dear Ilcsides, that it was not nc« [ 43<2f | 
ccssary’, it is impossible to suppose, that the testator con¬ 
templated that. First, the effect oi .such an event would 
have been a revocation of the will: 5^dl>, whatever regard 
he might have fo|^e&e illegitimate children, he cannot be 
,»oppo$j(;d^ marriage, Usk:Xn^^-in that all his kgi- 

rimaie children should sUtr\e. '7'he cl ir construction 
that lie inieiulcd to give these children .di la hud, wiih 
extipLicui of this sum. I agree, he gives all hi'> messuage-, 
lauds, 8vC. goods, chattels, See. and all other his real and 
personal estate, in the largest terms, siiliject to the payment 
of his debts and legacies, and jiartkularly of this sum ; wdtb. 
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tibc paymetit of all wliicfilve eacjpres&ly charged all his sail/ 
real and personal estate. There was wo sense in all that civ 
riosity of expression^ charging, as an incumbrance upon the 
daughters, that, which was to come to them : but it was very 
natural, if the object was a trust for other j^ersous,' Upon 
the whole my opinion is, that this money does not pass by 
the will of Stephens to his daughters. 
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Upon the question, whether crob‘'-iem.onders %vt‘re to be 
implied bitwecnthe niects under the vvill of a case 

was directed, (hmhev " . flilhn] '"’•as rcfeiird to. 

Caj2S*>^ t,96 Si’ojfr \nt*, To h noV'1 

Snyndt‘} note to .Onvenffo>'t \ O^/fis, A . ‘)i^0 .iiul '2 ?li‘ 

Serjeunt fyiUiumfi^ I Stinytl 185, mo1< !hu * . ffurx*fift, » 

13 iieo .‘V v l.otJ Vedn^ran^ Pry,t'\ d vfjilr-.i. 

fieM, Cnwp. 31 ' 777 7 ' 7 . v !J a,>U, voi. iii 

Doe w Cnnpf'y^ ))(ir V Tf t/m'#/-, ^ Eo'f, W'j 


finiM- cnrK<Ji V. MI NDY 

Ali.JM9.2J. 

Adnuitjwce HUCtU Vt'AY^/'bv his V.ili, <l(iiv o'vcruterl to f.iss reaJ 
.States, accculing oi tlie .Sl.itulc <>! Kraiuls, \ o ' havirie '■nv. 

Copvhoidisan ^^^■’wderea hus ropynohi tv) tli*' u-k ))>' wul, 

amittanceof and bequeathed m .-on bis hetr^ ibi 

theretittiuder-seier.il hi eh* hi ['.lemises .n (hvi*: Id 'nl. but in 

Ad^diicof®^ the death ol .m;*) f on wnh el i.*''^ue ilien in 

the tetniimder gave and beqtu all’,'.! ihe ^-irl nu."'d inemi-is tu 
erre'^mon his son Cha^xfi h\^ hens uni Ku* ever: aij<i 

copxht it,, ,ind IcaschohL 
render to the messuages, tenements,and premises, and iiis chvi Ilingdionsc, 
Ihieafibe will &c. in the Parish of B/rd/jiij ^ \u‘ gave, vk vised, an*l be- 
■fcft same and every part theuLif unto his son 

Cncire^rord- ^^harlcs^ hishtirs and assigns for ever ; but in case of the 
ifigto th« tide; death of his said son (Atnlrs J/a/it/y wnhuui. issue flien he 
ll^ghnot gave and bequcadied the same unto liis said son flu^k 

his heirs anil assigns lor ever. 

^ Copyiiolds JFfu^^'h Mufhhj^ the youwgcr^ by his not executed to 
not intended p^ea real eiitatesv to of^JFrojwds, (A) 

ftdlnwing disposition: 

And as to all such woi Idly estate and effects as it nia> 

WpWT^eneral please <ujd to bless me Withal, or 1 may leave, or I rna\ 
ientis ‘M.-.ii 

*‘anii pci rtuiial estate s'u aslo entitle I'lcr to ljuve the surrender supplied. 


(iij Slat, 2Sr. CA. 2. e. 3. ■ (tf J Stat. 29 C’A 2. t, J. 
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^h^stfaer rcrf or 
before given or disposed of, I give, 

^ bequeath, the same” to Goldings to hold to 
heirs, executors, administrators, and assigns, for 
ahd dusting such term^ '*and estates as the testator might by 
his iViii create; in trust, his wile Afivy to receive and take t ] 
the issues, dividends, and profits thereof to her own 
Uj;c, for a/id during the term of her natural life, whether 
she should be lovcit or ot.tt-r>\lse , and in rase she should 
die, leaving no is^^uc, iheu upon ttust from ami immediate¬ 
ly after the dcccHbe of his wih:, ioi ln^ trustee, his heirs, 
executors, and administiatcrs, to n lcasc, ashign, and con¬ 
vey, his said real and pci^cjn d cstare to his hrothci Charks 
Mxin<hj; to hohl le him, his hc^ii i, » xecutors, and aclminis- 
a ators, for ever , and in case Chai U s Mundij should not be 
living at his drct ase, or should die in the life of his (the 
testator’s) wife, then to release, &c. his said real and per- 
<)Otial estate, with all the arrears, according to the appoint- 
7ncnl of his wif ■ by will , in whitli t^vent he gave her pow- 
»'' {o make such will and di. position of all such real and per¬ 
sonal e.sfa^c 'I'lie t< stator appointed Ins w'ife and GMin^ 

^ .ieCULOJ.' 

f’he testator, (iiigti Miuuhj the younger, died in 1782, 

' about ]ea\ iiig issue : leaving his wife and biother survi^- 
(ih n h‘i Mundij dii d in 1 / Oj, vvifhonf issue , and nut 
i»it fiig done any act to bar ih»' nitad Alnnj^ the widow of 
f/e;■«“/> Alandj the. younger, mairied Uairij (diurvhi arul 
»h»' filed the bill ; piaving, among other things, that the 
IM nniifi Mirnf d//n/<///may be di (hiied entitled under the 
ml! of dn UsMtor, /^/^/> Ahindij the younger, to the ri^r- 
‘ ♦ rsioii of tin <»‘p", liohl i^siaics, e\;]iectant upon the death 
of Li^unhs hi v,.V' \ aliout issue. 

'£'he test.iO'i, dundj tlie \ oiinger, had not made a 

r.uiri’i'dei t(' flu in ' i bin will, d he fact, whetlnr he had 
aii^ Irceliold esiaiL, mat could be th»i subject of devibc, was 
disputed. All the other relief was abandoned at the hcar- 
ing* . * . . 

The Steward of the Manor of Barking by his depositions [ 4;26 j 
stated, that copyhold estates in liiat Manor may be limited 
in tail, with remainders over ; which may be enjoyed upon 
failure of issue of the tenants, holding iu tail ; imU-sa such 
estates tail are barred by surrender or recovery in the 



said Manor ; and it appears, //ug/t AJandj, the younger, 
was upon the death <?f Charles admitted to the said pic- 
mises as his heir. He also slated, that the custom of Ijur- 
rmg estates tail and remainders in the Manor of Barkt^^y% 
by surrender^ and recovery suffered in the Courts of ihe. 
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Signor $ and it does not appear by tbe Court 

any surrender was made, or recovery siilSered^ .. 

Mitndy of his copyhold estates, held ^ the 
Barking. The deponent further stated, that he 
no custom in that Manor, which requires a surra|^l^. tb 
the uses of a will, in order to pass contingent reiliil^ildera 
or reversions of copyhold lands in the Manor: re« 

mainder or reversion being, as the deponent apprehiehds, 
an interest only, and not a tenancy in possession, soaa to 
be the object of surrender. 

Mr. AlexiinJtry and Mr. Coopn\ for the 
Upon the question, whether the will of Hugh Mundy^ tho 
younger, passes the reversion h, fee, expectant upon the 
determination of the estate tail of Lfiurh'S Mundy^ the ob« 
jections are, that copyhold estate is not expressly given; 
and, that there is no surrender to the U'lC of the wiU, In 
the instance of a devise to a wife, the intention being disr 
tinctly marked, the Court would supply the want of a stir*- 
render , admitting the di'^liiutioii between that case and 
that of creditors ; from wliom the most general phrase IS 
sufliciem. 7’hat doctune however applies only, where the 
testator ought to have sun endered to the use of liis will; 
but where the surrender was not necessary, the elFect of the 
woids will be precisely the same, as if, when necessary, U 
w^as duly made. In some Manors it is usual to surrender 
even a reversion upon an estate rail; and where such 9 
custrjm prevails, a surrender is necessary to enable the re* 
versioner to devise. But in this Manor, according to the 
evidence of the Steward, there is no such custom : the rc--/ 
versioner, not being entitled to admission, cannot surren’?* 
der: the reversionary estate in possession, sunvndered 5 
ami any will, that is aufficient to pass pn ,onal estate, will 
pass copyhold estate: Catey v. Askrir: {j\ copyhold es¬ 
tate not being within the Statute of Frau.!^, //) 

Mr. Richards.^ and Mr. Roupell^ Mt. Jh . IV. 

Agar^ and Mr. Parker., for the -According to 

the general Law of Copyholds the reversion may be ad-- 
mitted ; and may surrender. But it is enough to say upon 
this will, that, the testator having freehold estate, as woU 
as copyhold, these words will not reach the latter j which 
is not surrendered; and, if‘ there is freehold estate, will 
not pass by general words, Bya^ v. Byan. (r) Gibson v. 
lMrdMon^ord\d), 

.Aktmder,-'i^epiy, 

copyhold estate, under such circumstlances aSwBe 
'the subject of a surrender, if not surrendered, will not pass 
by general words, that is confinecj to that case 1 and an 
equitable estate, a reversion, or any other species of inie- 


Ca)^ 'Br6. C. 
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rest, whlfh cannot be the subjt^ of a surrender, wiff j^ss 
"N by getuiijSI Wotds} whether then: is freehold estate, or any 
other hlitniat, upon which the words may operate, or not. 

t 'w I' • 

TAia^ ftf AffTEH of thr RoLLs dcsired to have authority in 
Auppott of th^t proposition ; observing, that the surrender 
showa an intention to pass the estate; hut no inference can 
arise from doing nothing, where it is not necessary to do 
any thing. If there is no surrender, intention is out of the 
question* The will does not pass the copyhold, if not sur*- 
rendered. 


tm. 

Wn;/ 

Cioscit 

V. 


’For the Piaintiffl ^ Crfr v, EUison^ (a) and Grrt^ihilt v. /unei^. 
Gretnhiil^ {b) were cited: but it was admitted, that Lord 
Hardivkke reasoned upon the particular circumstances. 


Tht Master of the Rolls.—I n this case the only ques- Ai«e23 
cion, that was argued, is whether the Plaintiff, Mrs, Churchy 
is 'entitled under the will of her lirst husband, Hugh Mun* 
iiy the younger, to the copyhold estate, in which he had a 
reversionary interest, subject to the estate tail of his brother 
Charles Mundij. It is admitted, that no surrender whatso¬ 
ever was made by Hugh Minuhj^ the younger, of any 
copyhold estate; and it is maintained by the Plaintiffs, that 
no surrender could be madr ; as he had only a reversionary 
interest ; and that interest, like an equitable interest, might 
pass by a will without any surrender. No authority, es¬ 
tablishing that pi '.’p(>sition, has been cited ; and I take the [431 
law to be caiu iwis' settled by Gypphi v. Bunneifj 
Aumclmi V. {b) and many other cases; establish¬ 

ing, that, the admittance of the particular tenant being an 
admittance of tlic remainder-man, the latter may pass his 
interest by surrender. 

In this instance, according to the evidence of the Steward, 

Charles Mundy^ who was only tenant in tail of the copy- 
hold, was admitted as tenant in fee. But that makes no 
^difference whatsoever; the admittance, in whatever 
made, always enuring according to the^ title: Chatlts 
.»therefore being only tenant in taiL,^and his brother Hugh 
^ havkilfc opetiifed as aii admHt^ntie. 

eiPWarles to his estate tall, and of Hugh to his 
There was no surrender ol the remainder in fee to the use 
of the will. Of course it does not pass. 
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The ijuestidtt then i«i« lr!H;tbety thie Jbemg 
wife, the want of a surrender is not to he supj 
depends upon the point, whether according to t 
struction of this will the intention of the testator* ™ 
this estate should pass* My opinion, independent 
sideration, wheAcr there is, or not, any freehold isid 
which the words could apply, is, that it clearly 
to^ have been the intention of this testatea' 
this reversionary interest in the copyhold: 
the mode, in which the limitation is expressed, 
general words, giving all the residue of his real 
sonal estate to his wife for life, and after her d«cea<feS^|»1s 
brother Charles Mundyin fee, tn* stator clearly 
intend to comprehend in that devise any testate, hut ShcH 4$ 
his wife might first take for life, and Charity Mundy might 
enjoy afterwards. It is impossible, that this copyhiold.es^ 
tate could be taken in that order : for until the death of 
Charles^ and without issue, the reversionary interest coulc^ 
not fall in. Afterwards, it is true, he makes a provision ftp?-} 
the death of Charles in the life of his wife ; but in 
event disposes only of his “‘said real and personal Ifsatsiltet*’* 
I’hat is the estate his wife w^vS inlemled pi> taj|ce'fbr llfcj 
ion- his brother Charley could enjoy it; whicht cciUld 
1)0 an ostato, tliai she could not take till after tfie death.of 
Charier. Jt .seems tliercfure from the limitation, ttetjijNc 
testator could not intend to include in the devise tWs 
versionary interest. 

In j^oev, jJvfs in) a similar construction was ' 

lar principle given to a residualy devise. The residbf^ 
words were laigr enough to include evriy possible intercut* 
But it was held, lliat a reversionary interest did not pass 
on account of the applic.ation of tin* n ^dau v estate di¬ 
rected j showing, that tile testatrix (onhl imi have had ttl 
contemplation tliat remote reversionai\ c ter* si. 

My opinion therel >re is, without am infjuiry, which 
otherwise would have been neeessarv, d\ ii it was rot the 
intention of this testator to comprehend in this residuary 
disposition this reversionary interest in the copyhold estate; 
The consequence is, the whole of the bill must be,dismiss*- 
ed i and it must be dismissed with costs ; for the bill li 
tch encumbered with demands, which it was found iiH*- 
fsible to support. 
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WIMBLES c. PITCHER. Hoiu. 

JtiM 30 . 

TiiQMAS W/MBLl’S by hia will, gkbg some part of 
^tate to two of his nieces, of whom was the 
dati^iber of one of hih surviving biothcrs, in fee, as tenants of 
in ci;i^mon, gave all his personal estate, and the residue of ‘*m 
his estate, to his cxcciitors, upon trust to sell, and pay 
hWwgacles. The testator then gave sevciul legacies to his 
brothers and their children, and oiliers of his nephews and ' 

nieces, chilxlren of deccasexl hrotheis ami sisteis; and he 
gave and liequeathed the re^t, residue, and remainder, af¬ 
ter paying all his testamentary and luneral expenses, in the 
following terms : 

** To nu' next fif kin in t.qual degree share and share 
alike.’' ' 

The bill was filed b) the two surviving brothers of the 
testator, and the infant child of one ol them, a legatee oJ 
30/*, for an account, and a derlaratinii as to the residue : 
which was claimed b) the tesiator’^ brothers exclu.sively. 

I'i 'irhards^unJ Mr, dookr^Jor the Plaintiffs^ the Bro^ 
thers of the 'Testator,^ contended, that the words, in which 
this residuary disposition is expressed, amount to a nomi¬ 
nation of the teslvUor^s brothers ; and that he ^vas aware of, 
and intended to prcM nt, the dfect of the Statute : the 

plain meaninj* of the woids in equal dejp'ce” us a descrip- [ 4^4 } . 

lion of relations, is ueaiest relations ; which description 
the nephews and naec s would answer ii the brothers were 
elead. 

Mi\ 'fohd^r.nM'or Ih fciidanls,^ ihildrtn of deceased Bro^ 
th^rs^ insisu «l, ibai ihe distrilnition slmuld be according tO 
the StahiU , ,nui ilujt, the hiothcrs being particular legatees, 
the te stator un'Jd, il lie intended his brothers to take the 
residu' , li.tM 11 It lo them ex]*reasly. 


77>e M \sii li C.J the Rolls. —ddie question is, what the 
testator meant by the woids, “ in ccjual degree.” Upon 
the Dcfemlant’s constiiu-tion those words must be lelt out. 
Uuiesc. some meaning and operation arc given to them, they 
must be struck out ol the will- '^Ihe nephews and nlc^^^ 
are entitled under the Statute by representation, not as In 
equal degree. No distinction arises,4rom the circumstance, 
tjie as ftr aye «U 


wimvir- ^ -'Barn;?/*' 

Declare, tli.u llie Plainliirs, the sufvaving brothers of the 
testator, are entitled, as next ol kin In equal degree within 
(he intention of thU wUL 
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PALEYv. FIELD 




, , Skijpc^for RICHARD PALETmA the PlalntifF y&hn Grtt^Patf^ 
executed a joint bond, dated the 24th of’ Decembery i?99. 
‘ m^nt, hav- Defendants, who are Bankers, in the penal oi 

V'lti^paidtothe 3(X)0/.; with condition, leciting that Richard '.had 

, ,^teotofhis kept an account with the Defendants, as his Banke]r 9 j^.|ind 
secure the repayment of all and every such su^;and 
vidends upon Slims of ^moncy, as then had been or should hereafter, be 
proof by the advanced by them to Richard Palvij or his partners; h^e. 

Plaintiff as his surety, .''vreed to give their jennt 
niptcj of the '■» declaied,.that if llay, or either of them, 

pmi^aldebt- should pay all such sum and sums of moiiL •, as the Bankers 
either had, or should, or might, at any time hereafter pay, 
^^vance, or disburse, with interest and commission, oft ac- 
vol. ill,*243.) count of oi for the use of Richard Palcy^ or any person'ijti 
to a deduction partnership with him, whether by l)ill of exchange orotheiv 

il Palcy and the Plaintiff, or thoir 

dend upon the executors, oi administiators, should from time to 

remdui^ of the time upon ileinand pay to the Bankcr|^ all such other sum 
debt pmyed, Mimj, of money as then weie or should he <luc or owing 
foTwSbich^^c Rulund Pnlcy or other persons as aloresaid to tho 
surety WHS en- Bankers, or in any other manner, or upon any other account 
gaged, sup- whatsoever, then iht ol)ligation lu be \ oitl; with a proviao^ 
declaring that the Plaintiff, his hens, ^c. should not be att-^ 
Tbesuretv' swerable for, or liable to pay, by viitue of the condition of 
not entitled to the said liond, on account of RichardPnlvy oi his partners, 
the benefit (tf afoicsaid. Ins Ik irs. Sec. any sums* of money to a larger 

other efuto the sum of 1500/. with inlt ii st horn the time 

upon a distinct the same should he demanded j th(' ire of the parties 

security. being, that the Bankers should not lu i.idcmriified by the 
[ *456 ] Plaintiff by virtue thereof, for any i(^Iiuh lhe^ should 
sustain by giving credit to Rithar l /V/'/;, oi uii)’ jiartner 
with him, as aforesaid, beyond the soin «d 1500/. and in¬ 
terest, any tiling therein coiuained to the contrary notwith- 
standing* 

In JJay, 180.J, a {.ommission of Bankruptcy issued 
against Rkhard Palty, d'he Defendants were admitted 
upder that commission, as creditors upon the bond to the 
amount of 3000/ I'hey also proved under a commission 
against Snnth and A^htm^ upon bills of exchange, drawn 


by RkhaPid Prtleyi^l^d acceptf 


m the XI 


^ y ,^^^cntuat t/^ 1804, the jdaiiitiff paid the 

ft\im c)f 1500/., with ii^^crest from at which 

time they made die demand. A dividend of 2^. Ju the 
pound was received by the Defendants under the commik- 
,aion against Richard Paivy^ They also received dividends^ 
of 3 a*. 6 r/, utider the other commission, 



Oases m Ouancerv. 

The prayed an account of the dividends receive un*^ 
.der bol^'IfS^^missious j and that the future dividends may 
be the PiaintifF. 

ThelDefendants liy their answer insisted^ that they were 
ciuitlodto apply the sum of 1500/., received from the Plain* 
tiff, as far as that will extend, to sat;^:fy the loss they may 
ultimately sustain by the Bankruptcy of Richard Paky; 
and that they arc entitled to receive and apply the divi¬ 
dends paid U][)on the whole debt, proved by them under the 
commission, until they shall receive full satisfaction upon 
the debt due to them from Richaul Paky ; which, includ¬ 
ing the bo)id, exceeded 80<X)A 5 for which sum they were 
admitted creditors. 

They represented, that die bills, accepted by Smith and 
Ashton^ had no connexion with the bond, executed by the 
Plaintiff, except as they wcie securiiics for the general ac¬ 
count of Richard Paky. 

Mr. Richards^ and Mi , lliiddkslune^ fjr the Plavitiff.r^ 
If this had been a single transaction, there can be no doubt 
that the oldigecs in the bonrl, having received the divi¬ 
dends, would be trustees for the surety ; who paid the debt. 
It happens however that the obligees have an ulterior de¬ 
mand beyond the sum of 1500/. Bur the ptinciplc is the 
same. Kecovenng the sum of lo(X)/. irom the surety, and 
proving under the Cmnrnission a ticht, including that sum, 
they must apportion tiie dividends, so as to give the surety 
his proj>(irti«m of the dividend upon the whole, 5 (J proved a 
the right ol the surety to a propoition of the dividend 
standing upon thti same priiici(jle as his tight to the whole, 
if there was no further debt. 

Great dJHiclllt^' arises upon tliis point Irom the case E:» 
parte I'lirtm , ' a) in which Lord Loag'hboi oug'h decided^ 
that the piiiu ijmI ( u Jitor has a right to the proportion of 
the diMcleiKb wiiicli he would have received upon the 
residiu of his di hi, il the delit fur which the surety was 
answciable, had Lumi expunged. That case is not support¬ 
ed by principle, and i« disapprovetj by Lord Eldon m Ex 
parte Ritshforth. (b) Lord Lun;chb')r'jngli gives no reason 
for his judgment; and that whith is assigned by Mr. Cuk 
kn^ (c) is not satisfactory. Suppose the surety should not 
choose to come in under the Commission ; and he is not 
bound to come in ; the Baukrapt might be compelled to 
biiy the debt twice ; first by dividend,under the Commit- 

tbiii^iecyv imd Eldon 

Ex parte lVddma)L {a) decided only, 
bill holder has a right of action against the drawer, accej>^' 
tor, and indorsers ; and may go against all until he has rc- 

Y A ill ^3. ('it) Antet ^ol. \.40y. 

fej Cidli^n*^ Bank'. LaUft5T‘ 

J p, 4,33, I AiK\ I Cwfcf'*'* E 151. 
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4.B0&* ccav€d in the pound ; and that case and ex . 

lace(b) are at variance. The PlaintiflF’s right divi-y^ 

drnd,under the Commisbion against Smith and Miil^tfm \h 
also clear ; unless the debt proved against their vraa 
^ distinct, separate, independent, debt j not forming mijf* 
part of the t5<xj/, 

Mr. Alexaiuitr^ mu! Mr. Bell.^for the DefendantaM'^’^'Yii^ 
is a very important point ^ for upon this argument, founded 
upon misapplication of a clear and established principle, 
there is no form of words by which a surety can ccmtirnct 
an engagement for the deficiency to the principal credifor. 
AVhatever may he the number ol names upon a bill, tho 
holder may prove against the w of all who become 
Bankrupt, and may go against all wiiw v^inain solvent, 
til he has received 20,v. in the pound ; and no one, paying 
part of the debt, can, while one shilling rem.tins due, call 
upon the holder to assign the benefit ol die security, or that 
charge upon any of the other estates, until the full amount 
has been paid to him. No such equity subsists in that 
case ;'an(l that propositicm js not confined to the case of bills, ” 
extending to btauLs also. The creditor is entitled to nuc all 
tile parties liable by tlie instrument; and no one, having 
paid a part, can rail fot an assignment oi the jiroef against 

[ 439 ] the others. 'I bis proposil’um, standing upon punciple, and 
established by manv authorities, as cuniiiud to cases, where 
the engagement ol the surety is coininensurate with that of 
the piincipal, is not the subject of dispute. It must also be 
admitted, that, where the engagement of the surety is per^ 
fectly separate and distinct, has no connexion with or rela¬ 
tion to mcjie evteiisive engagements ol the princi])al with 
the creditor, the surety may have the !»-. neht of the proof 
made by the creditor , though somethin,{einains due to 
him; and that is the utmost extent the nu nr in favour 
of the surety can go. 

The case e.v pnrtr Burhcr.^ (u\ is a.) .Jhtiioiity in favour 
of the surety' to that extent; though against him upon the 
subordinate question ; to which, if that jjroposition should 
be determined in his favcjur, the creditor must resort. In 
that case the engagement ol the surety' was a transaction 
perfectly se parate and distinct. Nolwiihsianding what he 
had done was connected with the demand for the general 
balance, due to the Bankets, his engagement was confined 
to the particular bilh^. X^ord Lm^hhorough^ with som^. 
b€>ld him ci^ili^d to ; for, .Ihoatt.: bilh 

debt witJi reference to the creditor ouglit 
punged , but, as the cflectof that relief to the surety would 
i^c by increasing the dividend to diminish the fund, would 
not permit him to hold it to the pfejudice of the cr<|ditor. 
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, i*y him of the increased dividends, sfrhich he 

.would |ia.ve^ received, if the proof of that debt had been ex^ 
punged»' That authority therefore proves, that the right of 
the surety cannot stand in competition with the principal 
creditor. 

In all these cases however, in wiiii h this relief has been 
given to the surety, the engagements were perfectly com¬ 
mensurate ; for though in that case the debt to the creditor 
e xceeded the extent of tin. surety’s engageount, the tran¬ 
sactions were perfectly separate. It is said, but no autho¬ 
rity is prodiired, that in a ease of this nature the principle 
is the same. If the surety engages with the creditor in 
terms, wliich imply, that the advances of the creditor shall 
not exceed a sperilied amount, and the cieditor docs after¬ 
wards exceed that amount, the [larticular stipulation be¬ 
tween the surety and the creditor might have the effect of 
limiting the demand, as between them ; and that brings it 
to the ordinary case of a bill or bond, upon the acknowledg¬ 
ed law; and that is the sjiini of the decision in rv parte 
' Rmhforth .* (a) in which case Lord FAthn followed ex parte 
I'urner^ upon the principle, that there was a s^tipulalion be¬ 
tween the Hankers and the smet}, that the former should 
wot advance more than the amount of the bond ; .uid, as 


against the surety, they were not pennitu d to saj, that 
more had been afl vain ed. Pei baps me (h)uln may be en¬ 
tertained upon the ju^Uire of the irfeiem.e, Avht. ther such 
v/as the nature of thi* stipulation. But wliethcr that is so, 
or not, it dearly was the ground taken by Lord KUof); that 
no more was to lu. advanced than th<' ■'pecdic sum; and 
ihc surety should noi h) advances to a greaU.r amount be 
deprived oi all lus s fjuities. 

But in till ''» .1. stipulahon is diib rent. U was clear¬ 
ly understec u. mi \u ger advancis were U> be made ; and 
the A\u t\ ur.d'. /( . I lo pay any dv ri«.iencv, that might arisrj 
aftei a[)[)heai:on cl ill the, dfecis, \\hidi the creditor might 
haj^pen to ha\ e. Ihetiue construction of the proviso is, 
that the creditor should not be indemnified beyond the sum 
of 15(X)/, In such a case, the surety engaging to make 
good the deficiency, rhe creditor has not the be nefit of his 


engagement^ unless he is allov/ed to apply all other effects 
first, and then to come upon the surety for tin: deficiency. 
If in ex parte Rushforth (a) that was a breach of the stipu¬ 
lation, the stipulation in this case t<r lUat cflfect is express ? 

the o^ect of the 

a surety was only to bring the Bankers ho^ai^ aty, 
last. It is said, that if the surety has not thus hondit, flic ^ 
Bankrupt may be twice charged- In many situation 5 the 
Bankrupt is exposed to that hardship; being liable after his 
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estate haa paid by dividend: but if tliat follows from thV . 
nature of security, the objection cannot have any iwrei^t, 

In ex parte IVood (b) Lord Tkurlovj acted upon diS:-* 
tinction, that the payment WuO before the Bankruptcy^ 
ating therefore a positive, sabstantivc, debt ot that 
distinguished in that respect from a payment afcti. ihc 
Bankruptcy: in the one case a legal demand subsisting 
against the estate , in the other only the cquitj wc arc now 
discussing, ff the proposition upon wliich this bill is filed, 
can be supported, Lord EUoji would not have detefmaVed 
ex parte RnshJrjrth (r) upon the narrow ground, upon which 
that case is ultimately put, that in consequence of the want 
of notice the creditor had not a i to swell the demand 
beyond 10,0(X)/. 'I'his case stands t L\ of that decision j 
which raises an Inference, that in such a ^.ascasthis the 
surety has not the equity, insisted on by this bill. The 
feet of the engagcnit nt, contracted by this surety, is not 
merely to be liable fur the first advances to the extent of 
15()(>/,, but an cng.igcMTitnt of indemnity, to a limited 
amount, against an> loss the ffankers might ultimately auf- | 
fcr. The pixn iso is to Ija understood, nut as liniiting tho 
credit to the sum of hut as lulUng down the extent 

of the i ngagement l>y ibt suretj ; incaning him to l?e liable 
to thc^exiciu of that sum, whatever advarii es may ht made 
according to the condition of the bond. 'l\\v whole must 
be taken together : the fiisi engagement being unUmiCed ill 
extent; but, taken with the proviso, amounting to a contract 
of indemnity to the extent of that sum ; and ui ?h3t respect 
distinguished from c.v parte Rankjorth; where Lo'fd Eldon 
inferred, that the engagement was not to go lieyond 10,000/. 
All these cases proceed upon thi' piiiiciple, that the debt 
Would be gone, if not picseivcd by the c(,i,j\ ■»l the surety. 
The proper mode therefore of tryinjr «i > nu’' consider, 
whether the Assignees could insist the proof 

expunged ; and the Uiw is clear, tliat d \anoiis sccnniics 
are held for one general debt, not seji.u u*!} applicable to 
particular parts, the Bankrupt estate cani'ot have any part 
of the proof expunged in consequence of the payment of any 
one of the seciuiiics ; which aie all liable for the whole. 
This is a secuiity for the whole debt, not fora particu¬ 
lar pan. 

The Plaintiff' contends, that he is entitled not only to the 
dividends from Paley's estate^ but also to dividends upon 
the bills acti^pted ot&i^^j^aiilcrupta* Bur that 

a dkth^ct tran^at tion. I'hey were separate, int^fepdiiAfeftr, 
FfUfSies: tile JM.nntiff in rispcct of his bond; Smith and 
. Uhton to the extent of their acceptances. 

ChJ Before Lord Thurlow, 12lh Dec. 1791. Stated by Lord Bidot-j, 
iinU^ voh :L 415. in ex paitc Hti^hjhrch. 

> cj .infe, vol, X, 40i#. 
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• J^ffMchard^^ in Jieply, try mrtiy ship in truth 1806. 

a indemniiy. The surety might have compeU Ovvi 

led dickers to put the bond in suit for 1500/. The Paia* 
l^ankmptcy cannot make a difference. I'he Plaintiff hav* ^ i - 
ing been compelled to pay the whole sum, for which he 
agreed to be surety, and hav ing a right of action, if no Banlo 
ruptcy had occurred, shall in hlquity be allowed to claim ns 
11 s'U/fj que trust to the extent of what has been received un¬ 
der the Bankruptcy; as in the event of no Bankruptcy he 
might have compelled the creditor to sue the principal obli¬ 
gor ; or, having paid tlie whole, might have brought an ac¬ 
tion against the principal debtor. In the particular mode, 
m which this engagement is expressed, diere is nothing to 
prevent the relief. I'hc conclusion of the instrument brings 
it within the principle of ex parte jRiishforth: (a) the stipu¬ 
lation being, that tlie Plaintiff shall not bo answerable, or 
liable to pay, on account of Richard Palcy^ nor the Defen¬ 
dants be indemnified by the Plaintiff for any loss they 
should sustain bv giving credit to Rtciiard Pakij^ beyond 
the sum of Ijrx)/. 


The Mak'I’mr of the Rolls. —I am not able to chscover J,unc 
any substantial distinction between this tase and ex^pattc 
Ru^hforih, [b) Ind<*ed this is the stronger and clearer of 
the two ; as this instrument marks more distinctly that tlie 
Bum, for which the surety W'as to be answerable, was, as 
against hjm„to be considered as the whole amount of the 
creditor’s demand. Tn that case there was no ‘specified 
limit to the engagement, except what was implied by the | 444 ] 
obligation ol tbr bond. The undertaking was to answer 
for all siK ' int' s as the Bankers might make. Lord 
pUhn iiowcv ' duicd, from the obligation to give notice 
befujc ilierc should be a forfeiture of the bond, that, ns 
against the surety, tlie Bankers would not be entitled to 
say, they had given credit for more than the penalty : so as 
to affect him in any way by such additional crudii. Here 
that is not left to inference ; for the proviso, whit.h qualifies 
and controuls all the rest of the instrument, declares ex¬ 
pressly, that the true intent and meaning is, that the J^aiik- 
ers shall not be indemnified by the Plainiifi by \iitnc 
thereof for any loss which they should sustain by giving 
Ctedtt to Sich<ir4 ^ ihe sum of 

aUtd Intefck {imy thing thij^rein coutained to the 
contrary notwithstanding. I hardly know how the 
could have more clearly provided, not merely that the 
Plaintiff should not. be called upon to ansv^ei more than 

’ C^J VOj. X. 409. ('bj X, 4()9. ' . 
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bat that with regard to him the creditor should bt 
considered as limited to that sum. 

Then upon what ground is the equity^ which thil(^Pia5n* 
lifF seeks by this bill, resisted ? iTpoii this groontf Oaily ; 
that these Defendants have given credit to the be^ 

yond that stipulated sum: a case with which, i^y Wpre,$ii 
provision, the Plaintiff was to have nothing to do. If, in 
consequence of these ulterior adv inccs, the Bankers are to 
keep dividends, of which they woulil otherwise be trustees 
for the Plaintiff, does not he contribute in effect to iudcm-* 
nify them for a loss, against whiih it is expressly provjidi^d 
that he shall not be called upon to iiulrinnify them ; vfe* ii 
loss occasioned by their ad van. in cj more than the sum of 
1500/. ? It is dear, that, as between !* -jc parties, that sum 
is to be considered as th(‘ amount of tin The law, 

resulting from that \iew of the facts, is not a subject of 
controversy between the parties ; for it i ^ agreed, upon that 
statement the Plaintiff is entitled to the equity he seeks by 
his bill, to consider them as iniitces loi him of whatever 
dividends they draw liomthc lhiiikrupt\ estate on accomtt 
of this sum ot 1 lOiV As to the othei bills, I take it, that 
is a distinct Uausaaioa , and the PlaintiH has nothing to do 
with tin m. 


i 


The of *hc Roirs enquired, whether in rv 

parte RiLshjcrth^iu) the orikr alhuved the creditors the 
equity that tvas given in /.’a /w/e Tiu m , [h) and, the or-* 
der appealing to have allowed it, diucod the dc< ree in 
this cause with the same qualifkation 
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UNDER a Comtnission issued to enquire whether Hen- B«tum <io % 
t'lj Craxhtier Esq. is a lunatic, the verdi j t, found by ihe jury, ConaaiMttottflt 
was, that Cnmmer Is so far # del itiinted tnind 
as to be incapable of the general management of his af-fstf 
fairs \ and has been in the same state of mind lor six months in hi* laindftii 
last past. 

The return to this Commission was brought before the 
Lord Chancelloi by two petitions; one presented in the ment of hut 
name of Mr, Cranmn : the other by his next of kin. The 
aflidavits stared several instances ol the decay of this gentle- 
man^s faculties , a])pearing to be the eifcct of his advanced : % 
age. Ift- 

Jfr, Perceval^ and Mr, Hari^ in support of the Petition 
Mr, Cmnnier, —7'Iic finding upon this inquisition is so in- titwiacy. 
formal, that a traverse cannot be taken ; the legal right to The Com* 
which IS fully acknowledged in the cases Ex parte Wragg^ 

Ex parte Feme, (a) In Ex parte Barnsleij (Lord Hard- 
wlcke notices the uncertainty arising from the latitude of city from 
these findings: the Court having departed from the rigid «»«*«», din- 
terms of the ancient form, lunaticus^ vel non and held, 
that the words substituted must be equivalent; as “ 7ion com^ okjl but 
pos mentis or, since the proceedings have been in English^ the return^ if 
“ of unsound mind.” A sort of particular technical ^ ^ 

has therefore been adopted. But words denoting mere 
rakness of mind, upon which there may be difTcrentjudg-must have 
eniB, cannot be 'substituted for lunacy, or unsoundness . 

; winch l.utci description has by usage obtained a ^ 

kgcil terhnic.i! nunon In this case the traverse would be thepro|»err«* 
more « I i in any former instance, as to his capa-turnie, 

cit\ nn- the management of his affairs. 

'Jut S'jbi :l:r-(u7)i“ul,^ Mr, Richards,^ and Mr. iFet/iereil^^-^^ 
for f/it next oj Kdl —* If this verdict cannot be sustained, he is not 
the proper course seems to be to direct a melius incjuiren-^'^^^^^^ 
dwn. This is a subject of great importance with reference 
to future cases. It is perfectly settled, that his Majesty will Privdege «f 

interfere for the protection of persons, who are become in-the wto , 
* ‘ i3th«sttbje<st/ 

of a cornmisiijon of lunacy, to be presont at the (SlS 

Order, that a person, ag^lnst whom a CommiBsiou gf Lunacy was ostablTshec^ ahoim 
he delivered up to the committee. 

Moieo* Carpu* not 

... K- Cf44r,3 

faj.«n/e.vol.v.450. 833. f*; 3 168. •*’' ■ 


, J (1) Zm tAe Matter of James Earkvu 2 Johns. Cha* Kep. ^532. fSee Ohio, BarUng y« 
Benneity 8 Mass. ftep. 129,| " 

1(2} See V. JKi;A«(7ruy, U Mass. Rep. 232.{ 
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180&^ capable of pl^tccting themselves; though not the 

V/vv/ strict sense: the incapacity proceeding only from a^llty'of 
JSjr paru mind, arising from aif&iction, disease, or old age ; ^0 can- 
CsAiioiKii. not be described as lunatics in the strict sense. Th^ Court 
proceeds now, not upon the strict Common Law Wirlt; but 
upon a Commission in nature of it; under which <le- 
cription Is different from that in the writ. Blachim^s (<^) 
dehnition of a lunatic, considered as a proper object of the 
interference of the l4ord CAa/zee//:;/, comprises thpAO who 
are incapable of managing their own affairs. There arc in¬ 
numerable instances of Commisbions, {b) the objects of 
which weie clearly peisons, not hinalic in the strict sense i 
the disorder arising from causes, that could not i>ossibly ad¬ 
mit lucid intervals : old age, for in ,'v.^nce ; a glimmering 
only of understanding left: a state piuducLd by no sudden 
cause, but the gradual effect of time upon the mind. 

Since the case £x f^arte Banish y the law of the Court 
upon this subjectha^. altered, according to l^ord Eldon; who 
in RiJg€xvaij v. Dat luin ) says, he is pretty confident Lord 
fjnrdxinckc would not have gone so fai ; but finding a course 
of cases, establishing this authoiitVi and feeling a strong in¬ 
clination to maintain it, or that the Legislature should take 
mcasuus to preb(*rve persons in a state of imbecility^ laving 
[448] them as op'en touiisthiif as insanity, till these decisions 
were leviewed, he would not nltti them. If the law has 
been altered in this rtspecl, that Commissions are granted 
in cases. In which Lord liaulwnkc would not have granted 
them, and the Lord (^'hamcllor will inte rfere upon having 
the facts of such cases ascertained, it would be extraordi¬ 
nary, that your l.orciship should decline lo inUrl«i\ upon 
those lacts, stated by the verdict of a pi!\ ; and should >‘e- 
quirr them, upc)n their oaths, to stiut and techui- 

eally a lunacy, or something ecpiivuh iM a ^ isr, wheie 
nothing of that nature I'xisls: il a in.to . m ihc.- lan¬ 

guage of Fleta^ mut'f.s £?' .s//;v/w6‘,” yoo^ 1 n? d ditj) is * > force 
the jury to call him an ideot or a lnna<j 1 he law is sure¬ 
ly in a most inconvenient state, if the party is entitled to 
protection under circumstances that are not permitted to 
appear upon either the (.'ommission or the inquisition; and 
the jury are placed under . necessity of sa 3 ’ing, upon their 
oaths, that which they cannot say consisiv-utly with tiuth. 
It is to be regretted, that the Lord Chanf tdlof has applied 
the prerogative to such circumstances: for the necessity of 
the case wrould hay^;|ionipelle<i tbje Legislature to interfere^ 
XJpon these affidavits the instances of loss of memocy^^ilid 

(<i) Bfdck, Com. 304. 

( A Ipng Iisi of Commissions! m cases of this nature, witlim the last 
ten years, uas producetl. 

{cj white, vqI. viii, 65, 





GaS£S ix Ghaxckhv. 


, failure oi^.intellect arc such, as, if not to be chatacteriaed as 1806, 
lunacji^^^ a sure indication of a mind overturned. 

was stopped by the Court. £.r /laru 

77ie Isrd Chanckm,oi<.™I rather regret, that It did not 
vtCLiir to me, that these petitions stood foi this day ; for it is 
ht that 1 should have collected my thoughts before 1 de¬ 
cide upon this vciy momentous subject. Hut., Iraving no 
doubt upon it, I shall state my opinion. I think there ought [ 449 ] 
to be an Act of Parliament, not from any defect in the ju- 
tisdiction; hut ou the immense moment, tliat the Lord Chan^ 
veilor should not assume an authority that does not belong 
to him by the ancient jurisdiction ; and that may press soro 
Sy on the liberty of the sul)ject; on the other hand, feeling, 
as Lord Eidon ajipears strongly to have felt, that ])ersoiis, 

^vho are above all uthcis entitled to protection, ought not to 
go unprotected. Aiiolljer giound is this ; A man may iiavc 
passed a gl eat and illusUious life ; and by tin* course of na- 
lure his faculties may decay ; so that he may not be fit ei¬ 
ther to govern himself, or his aflaiis. It is unseemly, that 
he should be put upon the footing of a lunatic j and that a 
Commission should issue in the oidinary cuuise; which 
may affect the families of i^uch peisons in other liints. It 
13 supposed, and that opinion has gone Ibrih very general¬ 
ly, that this unhappy disease runs into the posterity ; and 
thence arises a gnevous dilemma, that either ^ueh a person 
must be deprived of protection altogether , or in future 
times that distress to his family should be the consequence* 

Why should not a man be entitled to protection in this se-* 
coiul state of infancy, as well as the hrst i The whole pre¬ 
rogative is this , that it falls to the King to take care of those 
who cannot take r are of themselves. 


Lord .11 ihc records of Courts of Justice you 

iuc U) tint! ill- , u!id if I find upon the records, that I 
Iijvt jiiiualitiioii, iln'ugh I do not see whence, to go be¬ 
yond what hold did, if upon some ntw juris- 

dicinni, arising from the ii< cessity of the case, a Commis¬ 
sion can issue, X will exercise that jurisdiction. Hut let the 
Commission and the verdict he congruous upon the face of 
the record. That cannot he, uiiless the verdict is either in 
the words of the Commisbion, or in equipollent words. X’he 
right to traverse the verdict is admitted. Could the jury find 
a special verdict, stating, that they cpuUl not say, whether 


[ 450 } 


tip’on a special verdict say, the man is a lunatic ? I tsomjg 
not. I have no authority to act upon his liberty and his 
property, except upon a verdict expressed in legal words. 

Lord Coke in his Commentary upon Littleton States v/h^t 
embraces every possible case i 
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** Here UitUeton explain«th a man of no sound aiem6f^ 
to be non compos mentis. Many limes (as it heitf:fi^pear^ 
" eth) the Latin word explaineth the true sense; an# feiUeth 
him not amem^ demens^ Junostis^ tunatkuSy stui^ 

“ /w<s, or the like , for “ non compos mentis^'' is most safe and 
“legal.” 

Lord Coke there considers the word “ Iwmtkus *^bis by no 
means material; only classing it with “ amem^ Her rjw,” ^c. j 
but he ba\s. “now compos menus'' is the sure term. The 
Commentaiy proceeds thus: 

“ Non compos mentis^ is of four sorts; 1st. Idhta i whtcli 
“ from his nativity by a perpetual infirmitv is non compos 
mentis : 2dl), He that, by sirVness, grief, or other acci- 
“dent, wholly loseth his memory .■ yl understanding.” (a) 
Here is the very man: not born w»t!*out reason; but 
who has lost it from sickness, grie f, or other accident; for 
you cannot enter into the mind ; to know, by what means it 
is disorganized: but you find it disorganizt d ; and who 


Cft ) f'O. /.:f. 2i(), t) Soc Uc-x'erlvtf^i. (’a*??, 4 R*^p. 12,1; where thf 
desrriplinn \s sIjD mort. .cjMior.il and cmnprehoiisive “he, who was of 
“goofl uml sound nieinoiv, and l>_v lb»‘ visilatlow (»r tlnd lus lost 

It is singular, that the trrin “ i.unatHn^** whwli, though derived from 
a vulg'ar eiror, ]i;i\es the title to the inodiM’n proreeding b\ Commission, 
and IS the only s.pecihf drscnption ot afflicted peys'^us eouUitiod in it, if^ 
not to be found in Poini of tiu' old writ, ( 26 u,) nor ia the 
Statute, (/i. Ra,i. Star. 17 Erl ? . ‘h 10 ) 

'rhe fifbt form ot tlic «iit, U) the J'>eliejitor, suggesting*, that the party, 
“ Fatuus k Jdmta exihur ila qiuid legirnim sui ipsius, luiTiimni, teneme'a- 
* torum, bonoTuin, tV cataJIomm suorum non suifien,” directs thcinquUy, 
“Si A. fatuu''Idiota sit, siciit pr.tdictum est, nernc ; I'v si ait, Uin( 
“ utram a n.dmtutr sea, jn ab idio Irmpoie , K s' 'd> :iho tempore, tiirtc 
“ a quo tempor.s qu'ijiler, quoniotlo , 1^ *.i UkhIi-j gaudctit intcrvallis . 

« • » » * propiiKpnor liDfres ejus sit, £c enfi.s .-> 1 ^ 11 *^ 

Another form of th? v/nl, totlic Escheator, ii^ *' ! Idiota 

“ &. adeo impoteus ac mtntis smjc uon compos ^ x.- , 'pitMi Rt pimiui sui 

“ ipsius, tenarutn, ved aliornm honomin, non n'i*-.' > ’ i ,.in inf|uliy,, 
“ Si idiota sit, k mentis -iia ncu. coinpoh, hu u. ; u' iomi ^ si, in i ne,** 

By another form the inquiry is, whether “ i i i ui< i< lU 

“ aua, an alio tempore 

According to another form the Sher-ff'is o’d- <( ■■ uKju.n, ’windier, 
&c. “a natmtatis susc tempore semptj haclcmis puiih hlnii.i « xtiurit 
an per irioitumum vel aho niodo in hujusmodi inln-imt'item 
“ postea incident, * m per iiiforUmium vel alio iiiodo, tunc 

“ per quod infoUiinium, quahttr. Sc quomodo, Jx riijus jftalis fuerit/* 
Byauothar form the Slicnff (. inquire, whether “a primevd »tate 
“ sad fituus ext iter t.*’ 

IntJic W'rit, cntitkd, “ Miota corain Coii^iho,'* the description is, 
“ Idiota est & non sanac inmihs < xistit.'* 

It IS to be obftCiTC'd, that the language of the M rit, supposing a com¬ 
mencement And cause of the calamity unconnected with birth, does i«it 
coprcflpond<“tfjUh tfm diaicriptidh’bi trecclvedo 

JaJ inquiry at the close of the first of these forms, being literally 

fran&ldi d m the r.ommissioii of JLuninc} “ w ho is Ins nearer hj^r am! of 
ivhai 13 in practice referred to the ago of the heir. That doubtful 
construction is iJie more ij[uestionaMe 4 as another form of the writ by 
yuy clear expressiftn applies dial inquiiy to the person, who is the sub 
iccr of the COHittiidiion. 
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t:&n say ,1 have not a jurisdiction I There is no*doubt the 1806. 
moon baa W influence ; and there arc many persons, who 
never hAye lucid intervals that iome within this second de- Ejc parte 
scription* But they must have lost their understanding to CaAaMi,a, 
this extent; that they are not capable of the management I^cgse^of 
ol themselves and their affairs. Lord is so far from 
putting the person he describes by the term “ Iwiatkius'''' in the mwinim 
the class, that 1 have just noticed, that l.e puts that person an influence, 
by himself; describing him tu be a man, who hath some- 
^ times his understanding, and sometimes not; and this is 
the ancient law of the countr> . I'his is not a man, who has 
sometimes utu). i‘,taiuling, and somdliines not; his under¬ 
standing is dcii'nct: lu has survived the period that Provi¬ 
dence has assigned to the stability of his mind. In the re¬ 
mainder of this part ol the Commentary I.oid CoJite con¬ 
tinues to use the phrase ‘‘ tiO?i compos 

Upon this the juiisdu tion (which God forbid should not 
exist in such cases) is ch^ar ; and the neccsbiiy for an Art 
of Parliament is, not to give jurisdiction, but to avoid the 
inconvenience I have hinted at. 

Let us see, whetheij^any tiling has sinre occuireci, which 
I an alter the law. j^ord ifardwitke (aiuj I am glad, when*' 
t ver I have a precedent hy that great man) in £.i pai tc [ 4oo ] 

Burmletj (^) savs expressly, that was the law in his time ; 
and tliv.rc must be equipollent woids. An(jthcr great au¬ 
thority, Iiord Lhloiiy in kith^i\caii v. Daninn f/^jsays, Lord 
UarJn'kke would not have gone so l.ir as the I jte practice 
has gone. Nothing was decided in that < iisc. Lord Eldon 
did not issue another Commission , but did what was pel- 
fectly wise ; direciuig two physicians to Msit the lady, for 
the purpose ol determining, whethci her slate of mind was 
competent to tie- iiianagement of her affairs ; declaring, that 
tlic east did r, )t mmi a case of insanity ; and he shcmbl 
think liiinsLil b unJ to do that, if it was only made oiU, 
tha^ V was iv»l bt, he should havr the nuinagement of lier 
peciiuhii V aliaiis ; arid Lord ElJuri puts the ground, oa 
whuh he goes in tile disjiniClive ; vi^. feeling a stiong iu- 
dination to maintaiiv the piacticc , or, that tlie Legislature 
should take measures to preserve persons in a state of im¬ 
becility, laying them as open to mist hief as insanity. 

If upon the evidence this gciiilcnian shall prove a proper 
subject for a Commission, 1 am biuc, there is sulHcicnt to 
bring him within the most legitimate class: viz. the J2d class 
mentioned by Lord Coke: thosc^ who from sicknesvs, grief, 

.aeddetity (<*) (for that inaif^ be added,)-have lost 

thw understanding \Vhat is the meaning of that ? 

faj ^ Ji(k, 168. fb } Jinte^ vol. viii 

fc) See Case, \Hep. 
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1806V ; cssc^of the tinfortunate man (1) who fired at the J^g 10 thcr* 
theatre^ The Attoniey^GeneraH^) contended, thait'lf#, ought 
Foe panth to be proved to have wholly lost hib under!>taiiditt^^^ So he 
CnxMMi. had; but that does not require such a &tate, that^tie could 
not sec the light of the sun, or know his father* But the 
[ 454 ] inquiry is, whether his capacity is of that kind, that fits him 
for the government of himself, and the management of his 
affairs. I must have that returned. This verdict does not 
slate distiiiLtlvs that he is incapable ; but that he is far 
debilitated in his mind, that he is not equal to the general * 
management of his affairs. How dangen'^ns is that! Lord 
Eldon was aware of u ; observing, that injny difficult and 
delicate cases with reference ' ' ;fu* iibeiiy of the subject 
might occur. J will protect thi, I 'h man, by granting a 
mrhui inquirendim, to see, wh- thri ht is fit for the go- 
verninent of himself, and the managenn nt of his affairs* 
How can 1 tell, wdiat is so fu) debilitated in his mind as 
not to be equal to the general managtincnt of his affairs? 
Suppose he was a farmu', and his understanding was so 
far ddjililutcd, th.u In irioid not manage his farm, th(nigli 
competent to cominoii jniri»oscs. Tl|<r<- IS an ambiguity in 
this verdict, upon wbu h d t aiuirA possibly i)e sufitained. 

Quash the intjuisition , and let anodicv mqiusuiori be di^ 
lected 


July 18 An applic.Uion wasmaefi*, that a inov (Jornmissum sluniU! 

issue ill thi3ca:5e; upon the gr<iund, that upon search it 
appeared, a 'niqun uidu^)} had iievci b<‘Ui flirerird ii> 
lunacy; and in * v Uartc Robi'r^s (hj u i. stated, that it 
cannot be. 

The Lcui Ci-f cNCf i-T nil—i her - • b‘ new 

Cominisbion ; for tlrs gentleman has /; ■' ) s •; i ni. d . 
tic in fact, and if upon tl^e finding 1 ^ o-b 1 mu, ibat 'n-. was 
[ 455 3 not a proper object of this CcM7^ln)s^^OlJ. as ‘be law now 
stanch, though 1 wish, there should be a is vision of il as to 
that, 1 might have SvuJ, theie was an end of the Conimis* 
sion ; and I would not grant another. But there is in this 
return what cum me.-s me, that iheic is great probability 
that he is a legitimate object of a Commission. This ver¬ 
dict could not support the Commission : but £ scc plainly, 

{ a I '?> ‘‘ ‘ 

’ >.,* . 1.- - ------I .... 

b* JavitH Jfadjitid. Sec Lord Erskinc*^ Speech upon that occasion; in Jtuly^eway*^ 

Spectdua of Lord Er^hne, vol. i p. 495. (•'fmcr. E(itU)l 
}(‘2) Uotd 



Cases Oiianceuy. 


m 


at'least that there is not sufficient cenaint\ (‘f his capacity. 1806. 
The jujry ill find cither in the words of ih.. Commission, 

07 in equipollent woiJs I perfectly agu e with Lord iV- i:i partn 
don in the idea his Lordship had of (dinrlton Pahner'^s Chanuhih 
ease. 

The party certainly must he present at the exc<.iition of 
tjie Commisbion. It is his privilegi. 


Another C*mission issiictl accordingly ; under Avhich 
upon the and particiilaii) the personal txamina- 

lion of Mi'- ^ tlu* Counsel^ who resisted the Com¬ 

mission, ga\e It ni> . and tlic jury undei ihe duection of the 
commissiunt rs li.und lli' ir vcrrliit, that ilenrij Cranmer is 
ni unsound mind . :>o that he is not suHk ient for the go* 
vernineiit of him^'dr, his Manors, Rcc., and that he has been 
in the same stale Mncc the 13th of Ma\j 1806. 

CJnder the ret inn of that verdirt, a committee ot the 
person war; appointed by the MasU‘r. 

The Soifcitor-h> r,*' a/, and Mr, Jf cthenU,, on (whalf of the Juhj 3i 
Cunintittri applied the Lord (d^nurlhr for an order for 
dcJiveriiK; the ])cisr>n of i\lt. (!> atvnrr \o the committee ; 
stating, that on the niurning after thr exeiution of the Com¬ 
mission Mr (h^iiinur had hoeti (onveyed fnani hU house [ 456 ] 
ni Pi'st ^ to T>*idon by Mtu^^m rt IVuUok y that they had 
been traced li> Ins house in towm ; but lu* Irid b»‘en convey- 
td from thence, and it was not known whither. 'I'heystat- 
i ( 1 , that a petition was not vet presented , the O^mmission 
having bci n exceui'd only f>n the .4 / and ob* 

i^ctved, that au nub i might he m ide, ihal Mr. Cratimrr 
should l>c i\\ 1., t ii d op to the commiLLce , c»r, as in the case 
.’4* an nd.Hit, 'umld i.i produced iu <L,ourr , that yl/r. Cran- 
itn'i ht . ara-liuvi asunder th«* protection of the Lord 

Chen - Hid a iirju'tii, (07pus IS *,iot iicces.safy. 

//.s / (JiiAN< [I FOR said, a hahms corpus wtis not 
netessai} ; that he should certainh make the order j ami, 
if it was not obeyed, should commit the parties. 

The order was immediately pionoumerl, that Air Cran- 
flier should he delivered b}' Margaret JVinton^ nr any other 
person, in whose custody ho may be, the committee, nr 
any person appointed by him. 

Under that order Air* Crunmervra^ afterwards dclivciccl 
to the committee 
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Juig9. NEWHOIJSE w. MITFORD. 

C^eron IN this cause the decree directed the 
* SSwfcinUo ^ Mtford to transfer certain funds, admitted tiJ 

a clear in his name, into the name of the Accountan^Get^i^^ie:^',^i** 
'.in^Ke in a with the usual directions for the appointment of a |^M^rdian 
v^nfrcc. (1) for ti,,. infant Plaintiff, and an inquiry as to maintltni^cce > , 

f 4'57 3 and the Master was ordered to tax all pai ties’ co&ia^ to-Uc 

paid by sale of part of the fund; and that the dlVidiiKffds lo 
accrue upon the residue, after paMin n< oi wI rat should be 
allowed foi maintenance, &c. bt '•‘orn tim<- Ui time laid out 
in the name of the Accountant-^ »e>i ''.d, m trust in the 
cause, with liberty to apply, when the inuut should attain 
the age of 21. 

After this decree had been passed and entered, a motion 
was made for a reference to the Master to take an ac** 
count of the dividends, received vsinic du* death of the tes¬ 
tator by the Defendant Mi [ford upon the funds, directed by 
the decree to he transferred ; with the cunst^quontial direc¬ 
tions, that what shall !)e reported dm hoin him on that ac* 
count may be paid into the bank, 

Mr. Krnru 'ky ni of the Motion^ i-ited WaHis v. 

lliomas.^ (r/) and Pirkfird y Matt hr'on. \ h) 

"i’hc motion w as not oj.posed on the. pan of the infant; 
and all the other ]):trtits tonbentciL 

I'hr Lord CiTANc'j Lr ov made the otfler ; observing, that 
It was a mere slip, [r) 

\ji '29? f'o)Jln/r .'i 1 s 

f r J her liK- nt xt rase 


J(l) Latf^rents \ ('orftrf\ et hi 4 Jobriij. IJha !*'*;» tO.J 
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LANK 7 ;. HO HUS O; 


1 

wvw 



had heen paid sik i^mtaL in a 

^Vr. fhuM^ ,'n ^uj^p’jrl 'J 'fir d/ifr;/;, mcutlc nrtl the ail- 

ihorilics cituJ :r. the p^LLCiimi; i.isc, A^u■/i<^u's^ \, 

pfementaJ^ 

7 Ac' ( I 1 i ut‘ juiKh du- 01J -1 ; il.itiijj.^^ that Iturdcr. 
aiUs^t he J ‘ .1 p.ti iti* aipplojut I’Uth ''iJt i 


|U.:«)U. UAI-L. 


:7. 


i'lll‘ hfll^ M'(I/-'i t[j» '/1 of >'f< 1 \ !.sn,>^ hy p»'rsOPS, AmcnclTnrnt 

iaimie ■ L.i'it » . il! » ' t.( i ili' i^iual :uiouitt;-., and a re- 

V ■ I lei-answer- 

;,ir i « ‘j].< !i. a iii(»li..n wii^ maUe on ^vmIaoim pn^jn- 

p > '-'t 1’’ 1'’ ijunii , 4n*ii Jht \ Ui t\ Ivi- -it hbi’Tl)' to iiu*c to i‘\(4’p- 

.ii)jt’iuj li » t} *] i'V [,i.rvi:i,. .in ihj-jm ii.nt, U' irstj.dii die Dc-Kv 
fciuLril //<:/'] the ‘ V4rntn\,.uni ibi oihd ^hJendaut 

f .;nK'l i!j di‘. ".dl, \n>ni ihn-,^ the Irii^e-taVn, .uifl ii 
liuld el du M , ■‘v.ilje ** {. . l‘« the Pbili- purpose ot' 

■iir'b lA\vy . V. ■ ; ... I-, ui' .i.-.- ■ i c.lluaiv,* 


nr, ' I 

d hi hill m.' l! ' .li(t.i' 1 ' . , , ,>:- •' 


^ 1 J d. -' ’" < j ; 

1 1 \ u a a [. 

.. • 

^ d < , ' ' 

i \ Jiiin^ 1 

1 !‘ ni *3 il -I 

11 , . 1 , •'■! - l!ii 

i-jll \ id. '’ 


, 1 '^ < * ] - i <J 1 Li L .1 

I' lu'Lt (H‘ 

a ti 

di rl^ iImi !>V 

»p iML 1 .' ^ and iiijin \. 

.ill' b.iJ’ 

i.)> idauiM 


pwpctty» <0 
iha iruatcc. 


J 'fit Suin ito) - 

i}un .— Mr,J'in}‘j>r^^(i'tJ h'/ h'<r't^ /w t'^'r iJi'Jt'iuuiHfs^ 

fUesii'cd, tlia* t!u jneiieidlioi Id J oxd e. rrihc iiiFidavJt not 
haviri^.^ h< rh liicd , 0 , umr 

'n>i /-'n' Lt'v.vt J-.i J <>!' niati.' tlir oithr ; couhning Uu; 
Jmendtuentto tlir prater vi the to die-iinglc (iiijei't 

of tixe injunction, {a) 


ol the iiguQi^^ i;' 
noil. I 




\ » r 


\!K 


J(ijra'-'h O'v^ lien .»16.{ 


% 
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1806 . 

Lir\r^ 

PKARtE v. BAUON. 

fityiimnt in A MOTION was made, that the sum of 200Ctf,i' 
be paid to a legatee, in part of the legacy 

to the question, out of what fund the legacy 
cottsent; the paid. ' , ' ,, 

admitted nie bill was filed by trustees, to have the ai counts 
totH$ ample, ground of this appliiation w.is, that 

was a clear surplus; the trustees, and all other 
competent, consenting ; and no opposition nu the part c^ilSfe ’ 
infants. 

Mr. Hart., m support of the APjiJOiu —fhis object has 
been obtained in this way, when* there is no doul>t, that the 
[460] fund is ample ; and that is made e\ident bv the consent. 

In a case of this sort, (.ufpu v. Cooper., {'/} \s)ur Lordship, 
following an order made h) Lord /^7r/&v, orcK red that 500/. 
should be paid to the tistaloi's widow ; and Iht Master of 
the Rolls has acted upon thosr orders ; and given 500/, to 
one of the sons. 'That was, as this is, n suit institvil^^ d by the 
trustees; ithd was a stronger ta-^e , bn tins Uv;;U<c is in 
the situation of a crrditoi , takinp, nc-t nudv r the lestatoi, 
whose infant son is entitled to the t^taO , •nil bom the tes^ 
tator, from whom the estate goes to tlu‘ bulu r of that in 
fant. 7'here au ctrtainb Lieditois paiannaint; iherc is, 
however, no doii'oi, that the tund is amjdv snlhiient; and 
in such a case it is net priipLi to put tlu iamily to the delay 
and expense of a scj)aratt repoit. 


1/ie Lo7cI Cham i ij ok —'1 he cas» itvd i ioiainl\ in 
point. In that instance llicie was a \u \ i\lensi\e liiuh , 
and it might have hem diilitnlt to collet i tlu d^lii^. d hi. 
can never be done, wlure it is a nua-.iiMMi; la*-!. ‘ ^ u: 

must be a clear, obvious sin plus, adiniiled by those , ho 
are interested to objia , and the ground is, that ilu \ would 
not give a consent, tliat would involve tlu-tn in all the res¬ 
ponsibility that would arise, where creditors arc outstand¬ 
ing, and the fund is stani \. 

Ordered. 


Cajln Cliaiiccry, 'OKu Mirrh 
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S I KNT ». ROBINSON 


Vd^VNi/ 

BoLa«» 

Jul£f 7. 


IN this caij'sc tlic testator bequcaihcii to ti ustces 10,000/. K6 excep* ' 
the capital hi trade, which he ini^ht die possessed of, 
to be vested by them witli the concurienLC of his wife hi ^ 
such funds and •'ecurities as should !>»: deemed eligible ; in the rule, that 
trust to pay the u.terest to his wife half-yearly during hef docs 

life, for hei s.pjuaic use. The will also gave her 
interests. nsygblc. 

Thfi widow married again \ and a petition was presented Claim of 
by her and her second liubband ; praying, that the Master 
may be directed to allow interest upon the legacy of 10,000/. bemg^Vw 
*tLtsuper ct-fft. liomthe 12th tA' the day of the out of s espi- 

testator's dculli, until it should he laid out in stuck; and ^hi trade, 
fixim tliat time the dividends, and that upon another fund 
intca-cst may he allowed at 4/. per rent. Irom the testator^s 
death. 


Mr, in support oj the Petition cited the dictum 

(<ijof Lord Aloanlttjiw Crnketlv. Dolhtj; and contended 
that the interest should lie 31 per emt, upon the fund of 
10,000/.; heiiu; money in trade. 

Mr. Alexnndei opposed the Petition; insisting that Lord 
AlvanlciPs opinion could not be maintained. 


The Mas I i.u rf the Koi ls dismissed the petition ; ob¬ 
serving, that theie is nothing to support it except that dir- 
by Lord Ahtinleij, and thcie is no authority to sup¬ 
port that, notwithbiandiiig the numerous instances of lega¬ 
cies to wives. 

("o J . vol. 'll 


[462 ] 


KICIIARDS e. CIIAVK. JuUj7,^, 

THE bill stated, that Marif ( hiivc by her will, made ac- Court 
cording to a power given by her niai riage settlement, after ° 
some specific devises and bequests, gave all the residue of |,y 
her real and personal estate to the Plaintiff. The Defend-pointing a rc- 
ants, the husband of the testatrix, the trustees in the settle- 
ment, and other persons, claiming under a prior will, en- 
tered a caveat; disputing the validity of the will. Phe two wills are 
bill prayed an account of the peisonal estate of the testa- |n cont^versy 
trix; and, that, pending the suit and proceedings in the ^ court/^d 
Ecclesiastical Court, the clear residue, after payment of gpeciai 
rase, as that the property is In danger, and cannot be secured by admuiibtration pen- 
i'' nte litc. 



iiKKS Cases^n Chakcbry. 

1M6. debts and funeral expenses, may be preserved nndei^ the 
direction of this (hunt, for the benefit of such parties ad 
Rxeiiiass shall ultimately appe ar entitled thereto ; that a recetleirmay 
'*'• be appointed ; and that the Defendants may bring the'Sef- 
Chats. tlcment into (^oiirt. 

The Defendants by their answer insisted, that the testa¬ 
trix was not of sound mind at the dale of her etippo^ed 
will ; and that undue advantage was taken of her,. ^ ‘ ^ 

Afr. *Vhomson^ in support 0 / the Moiwii fo7 a 
relied on the passage, (a) stated by Lord Rec/esMeyWoUthc 
case of K/u^ v. King; {h) insisting that this Court 
course, protect personal estate, while the subject of dispute 
in the Ecclesiastical Court. 

[ 463 ] Mr. Jicll^ for some of the Defendants ; Ihe SoUcHor*^ 
General and Mt . Heald^ for the Hna! muL —'i'his is an ap¬ 
plication by a person, whose title is disni ♦^ed, to take the 
property from the trustees under the marriage settlenruent; 
one of whom was appointed by the tcstatiix herself. It is 
said to be of course in this Court to picjU ct personal es¬ 
tate while it is the subject of dispute in ilic Kcclesiastical 
Court: but that Coiut may appoint an administrator j&tfTZ- 
denteliie: Wills Ri(li.(rf) In Knight v. Dnplessis^ (b) 
Lord Heud'lvii hr icl'nst rl it) intt rl' n*. t'ltainlyare 

cases, upon which this (^onit will iiiteiposv : !or instance, 
where the will ha\ ing been provi’rl by the ext tutor, a ques¬ 
tion is made win then tie? janbatc sh.iil be ri yoked ; for un¬ 
der those cirriinnstanccs tht Spiritual C^ourt will not grant 
administration pnuknf*^ htr ; and ihtn this Court, if a case 
is made out, that the executor is not a proper person to bc 
trusted, will appoint a rcteivcr: perhaps also in another 
case, where tin* parties in whose hands rhe properly is, ap¬ 
pear by the ans\v( rs to iu in-,f)h'Cijt, but n is liy no means 
ofcouise. In this tliore was .olliing to })K\ent 

an administration panh-^i^r life, h is iinrcitain ^^lKt]ler 
this Plaintiff, claiming under a w ill tliat r, the subject ol dis¬ 
pute in the Kcdesiasd< cd Coinf, will cvei be entitled, 

Alt'. Thomson^ h' phf. —I’his case cannot lu dislin- 

guished. In various cases this Court will interhre upon 
the mere ground ol jir. se rv ing the property ; as pending an 
ejectment this Court will pKyi.nt cutting timber; and that 
it will interfere upon a disj>\ite in the Kcclesiastical Court 
[ 464 ] ts plain upon King v. King. ( a) This is the very case put 
in all the hooks; a contest, who is the representative. When 
this Plaintiff’s right is established, these trustees will have 
no right to interfere with the property ; and he is entitled 
to consider it in danger in the mean tii ic. The appoint¬ 
ment of a iLCciver is lor the benefit of all parties ; whoever 

('ll ) 122 ;>, ('b ) Ante, vol. \i. 17l?. 

Cdj p. >10.3. 2 .Ilk. 235. flij p. 4CJ. 1 Vc3. 321, 

Cifj p. 464, A'ltCy vol. \i. 172 . 
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may.:t)e ultimately entitled. Thoup^h the Ecclesiastical 
^Court might inrertcie, that is no ohjcetion to the intcrfcr- 
ence jrf this Court, having more powei ti> protect the pro¬ 
perty, 

A 

The Lord Ckanc ellor.—T his is not like the cases, in 
which the Court, upon the probability of irreparable mis¬ 
chief,'interferes, upon affidavits, by 'rijunction to prevent it. 
This Plaintiff comes here upon a uni vcrsal proposition; that a 
residuary legatee and executor, going to the Spiritual Court 
for probate, which will gl\e him the legal title, if a litiga- 
tion arises iheic upon a prior will, may immediately under 
all circumstam es, without any proof of danger to ilie pro¬ 
perty, or, that he cannot have an administration paidcnte 
liiexo secure it, have a receiver appointed. That proposi- 
ti<m must, 1 think, have some qualification. In Kmff v. 
Ktng the Spiritual Court, havhig decided against one will, 
went a consideiahle way in favour of the other, 'fhe party 
tijerefove came to the Court with a very strong case. This 
Court ought never to interfere, where the Spiritual Court 
can grant an administration pcndrnic litc; and that was 
Lord Hnrduuikcs opinion. 

Mr, Lairh (Awicufi sai(l,he was counsel upon the 

last case ol tliis kind, Liddrll v. LuUlelL I'iinc had been al¬ 
lowed in the Spiritual (Jourt to apjical. An application was 
made, before that time cxjiired ; and the Spiritual Court 
would not gram cither probate, or an administration pen-- 
dente litv; as the time for the appeal w^as not out j and upon 
that refusal the application was made to tliis Court on affi¬ 
davit before answer. 


Ihc Loni i'AiA'Ai'i Liow i\iLL'»ed to appoint a receiver; 
ofiiHiviiig, iliat upon all the authorities, particularly what 
I by laud ilndivnki'iw Diiplc,ssis,^ (n) this 

Com I laimot interfere, merely upon the circumblance, that 
two wills are in controversy in the Spiiitual Court. In Lid¬ 
dell V. Liddr/l the Spiritual Court could not protect the 
property. 



1806 . 

Rioramni 

V. 

GaAV«« 


[ 465 ] 


^Julu 8 , 


(\iji r.uolu 
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Gases ^ Chancery* 

M’^FAHON V. SISSON. 


CMerto AN order having been obtained by the Defen^pt to 
iNiWisa for dismiss this bill witli costs for want of prose cution, a tiiotion 
was made to discharge that order for irregularity.^ 

^ 1^ accoSn^ objection was, that the order bore date prior 
Clerk’s certificate ; the former the 1st ot yime^ 
latter the 5th ; which appeared upon the face of 
I'^^^s cer- order was drawn up on the 5th of yune^ and the 

^^^catc ap- tiff was served on the 6th. . f/ 

pV^ttredonthe Y/it' Sohcitor^Gcneiutly and Mr, Plowden^ in 
-t^be^of a pressed the circumstance, that this oqectiopE 

subsequent appeared on the face of the order : sUu^^dng, that ^ the ordot 

date. ought never to have been made ; the ccu‘r«cate, upon .the 

* [ ♦ 466 ] existence of which it is expressed to he mad*‘, not then hav- 

, ing existence ; observing, that in IVilk Pugh (n^Lord 

Eldon\^ doubt upon this point went only upon the practice* 
Mr, Girdkstone^Jor the Defendant^ relied upon the pye/O 
tice ; and observed, that this motion had been refused by 
the Lord Chamcllor at his Lordship’s House, immediately 
after the term, and was twice lefusedb} Lord Eldon^ 




The Lord i i i.oh refused to make the order; gay* 

ing, he had decided the ]3oint upon full consideration, am 
could not grant it against the course of practice, acknow** 
ledged in the case rcleru d to. 


i'aj viA. \ 40 ^ 
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1806. 

i^LAOm.N V. HRADHi'AK. Row». 

THE Biil piaycd a specific perlormance of an agree- saleaof 
nietit for the purchase of a freehold c .tate, belonging to the land by aac-^ 
Defefadttnt; whu h was sold by auction, and knocked down 
tb fte Plaintiil, who was the highest bidder, at the sum of pi^ucls; (l) 
805/. Among other usual conditions of sale it was slipu- except 
lated^ that the jairchaser should pay a deposit of 15 /, 

and sign an agreement for payment of the '"^naainder 
of the purchase-money on or before the 10th of depoSt, not 

1805 ; and dial half the duty should be paid by the pur-coutwning ex- 

chaser, and Iralf by the selUr. rdtence^he 

The answer, admitting the conditions of sale, denied that terns, wz. the 
the auctioneer was authoiized by the Defendant to sign any price, cannot 
memorandum 01 note in wi iting c oncerning the estate, or any ^1^® ^1* 
receipt for money ; and stated, that ,*30 fai from having giv* a^eement, 
en such authority, the Defendant immediately before the binding the 
sale told the auctioneer, that lOiX)/. was the lowest price, >«ndor, witbin 
at which he would suffer it to be s()ld ; that the auctioneer 
took down that sum ; and as soon as the cslattt was knocked Defenuunt 
down to the Plaintiff at 8U.)/., the Defendant publicly in the insisting upop 
sale room objected : and intornual the Plaintiff of the jn- 
structions he liad giv(*n ; and that tin aiu tioneer must have jjy 
been under some mistake in knocking it down at 805/. answer are im-' 

The auctioneer by his cleposiM()ns stated, that upon the 
5th of ytoir 1805, he, by ordci ol tlu Deltndant, put up [ * ] 

the estate to sale In luirtion. About two hours before the 
sale the Defendant told the depcuuiit, the ])remises should 
not be sold foi b ss than lOOO guimas. 'I’he deponent re¬ 
plied, dial the Dtfuidant should apjjoint somebody to bid 
lor him, 'J’he DelMulant said, lu' should not appoint any 
1)0(1 fnr he sluHilci he tlien* hiinselt. A!)out an hour be¬ 
fore tlu sale tlie Defendant told the cleponetU, that if 1000/ 
could he got for tin* premises, thev should go ; of which 
sum the deponent nitide a memoiandum. I he deponcni. 
procured a person to bid for thi- Dclciidant: but he again 
said, as he should lie there himsell, he should not want any 
one. At tlic sale the Defendant bid 800/., and had lull 
oppoi tuuity to make a lurther bidding : the deponent de¬ 
claring, after the bidding of 805/. by the Plaintifl, that 
he should count ten; (according to the usual mode ;) and it [ 468 J 
no one should bid higher in that interval, the Plaintiff would 

J(l) Si(j llic note (2) to Jiiuhuasirr v. St.-c the ./??,'wnr a/i r;\scs cited in the 

flunup, vii. .'HI } note ( aj to ri/tn v. antr, VoL 

Jf'J) See .'IM V. liaddifft, Jolins. iii. p 38.; 

Ilc]) 297 Shvd>innr et a(. r SfnAr^t 1 

New Hanip. Ihp. 137.J 
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be declared the real purchaser; which the deponetii^^jl^'BjN 
cordingly ; and, no person having bid, knocked d^fflkrjri^e 
lot. As soon as it was knocked down the Defetub^ 
jected to the sale publicly in the sale-room ; sayt^$'i||iie 
premises should not go for that money ; that they 
to go for less than 1000/.; and he would not 
sale. The deponent had no authority from the 
to sign any agreement: but it is customary for 
to do so on the part of the person, for whom they 
ployed. Immediately after the sale the Plaintih 
pay the deposit; which the deponerft refused to take; iatk.ne, 
then had money in his hands of the Plaiiudl’s to a 
amount. The Plaintiff, after the in the sale^rd^ 
signed a note, indorsed on the conditions sale. Abouf'a 
month or two after the sale the PlaintilF pajd the deppaetlt 
a deposit of \5l.pcr cen(. and half tlie auetion duty ; amount* 
ing together to 134/, 8^. 4^/. , for which the deponent gave 
a receipt. • 

Several other witnesses st«ated what passed at the safe to 
the same effect, that the Defendant immediately reznon* 
strated ; insisling, tliat it was no sale ; that there was a mis* 
take ; and no advantage should be taken (>l it, bv*. 

Mr. Alrx(indc}\ and Mr. Lend)., [or (he 
this case the pi incipal ((Ut st iem is, n hethcr a sale by auction 
is within the Statute of I’lamls. (a) 4 his is a point of con* 
siderable important e ; fnati ilu inct^nveniencc, that must 
sue, if a perstm, having circ ulatecl an undertaking, that his 
estate shall be pul up lo .sale, and the highest bidder shall 
have it, can, when pti .-ms aie collected lor the purpose of 
bidding, and their inoiu y prepared, in the middle of thi' 
transaction, the auctitau iT having jiro /1 cdi d to act und r 
his authority, be peimiUed to retrad, ia*. ujg arlv antajj/: ol .i 
defect of legal form. J hat point lia? ns vt r l‘e( n ided. 
An authority, though always revocable at Lriw, Ij leji > in 
Equity; if given upon valuable coiisnleration ; v lieu h.is 
in many instances prevaihd; where the ronscqn'iid- uf 
giving way to it would amount to fraud. In Sfmo)i v, 
Metivier [ti) the question was, whether the purchasci was 
bound; ancl it is said, the Court went upon the cacum* 
stance, that the auctioneer put down th<‘ name of the pur¬ 
chaser. How could it be contended, that the auclioiiecT is 
the agent of the purchaser 'i What confidence, what connec¬ 
tion is there between them ? But the auctioneer is clearly 
the agent of the vendor; and the utmost inconvenience 
must follow, if th^ vendor, ha\ing peimittfd the auctioneer 
to use his authority in the fare ol the woild to ihc extent 
d completing the contract,♦can bcjusiifiefl zn revoking il, 

>di J Stal. 29 Cfi 2. c. 3. 

< ^ ' Ti 469 J Hiacf . 599. 3 Jiu ’ 1921 
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advantage of tlic circumstance, ili.it tlie contract is 
BOft f^t in writinj^, merely on the groLiinl that In* had omit¬ 
ted to measui os by employing per >ons to bid, which 
upon tih^^'^thoniies {h) is legal, to prevent a sale under the 
price .fab'had fixed. It is sufficient, that the agent is au- 
thotiBcd by parol; and it is not necessary that all the terms 
of the agreement should be staled j if they can be ascer¬ 
tained ; and the conditions of sale are admitted by the an- 
»wei'} and the sum is stated in efl'cet; for it appears by the 
cCHKlitions of sale, that the deposit was to be 15l, prr cent,; 
and the amount of the deposit is ascertained b)’the receipt. 

Richards^ and M\\ Vrolhpyfor the Defendant ,—In 
thla case tliere is no agreement in writing ; which is abso¬ 
lutely necessary ; and the De fendant declared off the mo¬ 
ment the lot was knocked down, i he subse([uent signature 
by an agent, whose authority was revoked, cannot make 
good an agreement, originally bad for want of signature. 
The auctioneer ought to have adopted the jiropcr mode of 
preventing a sah* under tlu price fixed by the vendor ; and 
should have directed him to ein]ilf)y ])ersons tor that pur¬ 
pose. In Mortluik V. Butler [a] ncglec t of duty b> the trus¬ 
tee was held a suflicient defence in a smt fur specific pei- 
formancc. The case of v. dJci'rjiet [h] applies to 

chattels only. I he attempt to apply the doctrine of tlmt 
case to land has been frcquentl) made j but always without 
effect. In \, Ila^fop [l) it wsas reniaikod by' 

the Court, that the doctrine ol ihar < ase dues nut extend to 
land: and its application even to rhatteh. has been doubted. 
Here is no act, that can be coiiiiduetl the act of th<* party, 
or his agent. 'Vhe authority ol tlu* auctioneer was revoca- 
bi'% and was clcar)> ievoked. 

I he iVT\sii'it of i/it Jioris.—In da- rase of Co/ls V, 

DiiOfhtel [,/) Loid Iihh^n v. J/e^rtuVr, did* 

not [)iovc the disumtion taken between goods and lands. 


The Master of the Tioi — In uppusltlon to the spe¬ 
cific performance, piaycd 1)T this hill, lire Statute ol Frauds 
(a) is insisted on. 'I he Plainlill endeavours to repel that 
defence by contending, in the alternative, either that the 
auctioneer’s leceipt is a sufficient agreement in writing; or, 
that an agreement hi writing is not necessary, as the provi¬ 
sions of the Statute do not effect sales by auction. The pro* 

r.,.B 

("h ) Cotiol/^ V. Pu.'sons, vo!, hi 62J. note fa^. See SfiiithYt 
('larkr, po^tt, 477, (aj Ante, vol. x. 292. ' % 

fhj p. 470. \ TV. Bluch. 599. 3 him. 1921. 
f cj Ante^ voJ. vii, 341. ptetf. (dj Antf';, vnt, ix, 234 
i .1 ; p. 471. Slat. 29 CA. 2. r. 3. 
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position, that the auctioneer’s receipt may be a note tor 
raticlum oi an a;;rc i iiu nt within the Statute, is nul ciinitd'j 
but for that pm [)nsc the receipt must contain in itself, brby 
reference to something else must show, what tlie agrernicni 
is In this inst.mre one very material jiarticiilar, the price 
to he paid for this estate, does n(;l appi ar upon the receipt; 
for the amount of the deposit, iinh ss wt know the propor¬ 
tion it bears to the price, does not sfiow v li.it the price, th ; 
and the receipt contains no refertlut to tin condrtions of, 
sale, to entille us to look at thi in l»>i tiie terms. I’hc Plain- 
litf says, llu Dcfcnrlant admii^ ibt o i ms , bui according to 
llu modem, and I think the i on^«i cb^ ii m , iit is imma¬ 
terial wliat admissions ai\ lu.i k !)\ a i> b nd uit, insisting 
upon tin. b(‘in III ol tin , lei >■ it upon the 

Plaintiff to sIkav a tv \v im-u .!aK,»n' lU , and it can 

no more be thrown upon tin' Deb iidani to su; piv feUs in 
the agreenn nr than to suppb the want (d an agrccn>enl. 

As to the doctriiu, ih.it du of b'r.iuds does not 

apply to sales b> .uution, there is no derision ; for though 
in Simon v, Mt'tzvin (( ; the Judges did <.\j>U‘ss their opin¬ 
ion, the ground of ih- n di iision was, that tin* nu nioi aiideuj 
of the aiKtioiuer nns'.vtud ihr i\f|noUio{ s of th- > 

The wolds ol tile St.ilutf .u e hu ', « « n* u,;l» {> * '.>:ip]< ‘ . i ! 
every conliact, b\ whalsoiwt j>r( bn.i? ai s ."'.win 
verlnd cominunicaiKiU, t i biddru'; *.! o ':i. t , o.sx , 
been brought ' ^'or , .'oo i- u i > ,ri, i s 

auction .lU out of tbv mi klu i lO’.'^ !j p.i; i > 

iTiLant to miaid, b'lomliu ji’iblu n.ilur'' oi t' b b. 

tion it (lo( s iK't tolK ^r, ti .,t vv h i i..i'-‘< tin u t.-os* \u ; 
Itr of i eU.unl^ : so bo b -o, ii^ di I 'a \ i s.Uk ^ 

tradictor\ sweaimv li .u. u' / . . i ,s.‘s • im i. al'^ i . 

mailt* to mlro i>u » i \ nli m t d wi. u. v i . • u-i .. -*> ■ 

ing tile rcmrM* ol ir< sa'' . 'iboi.tli o'du ;i)- tla i-iir, 
and londit'ioiis aii dm ed to mi'P, !'» a ivii'.i 
printid particular, y li lim il. i ibi Si. or< . 

not tffecr aiw sab s by .im tuai, ihi* w h</b‘ t/l lb ■ h m s niii;ht 
be left to parol eviclLiu e, at die hazard of -ill the urn i rliiin- 
ty of perjury, which the Miaiute intended to culucle. I 
should thercfoie hesU lu to say the policy ol the Siatutcdoes 
not extend to stub sale.,. Still more should J hi .silate to say, 
the words of the Statute, lu cording to ilie true construction, 
do not include salts hy am lion. In 77ir Ittoi ntif-Gnif'ral 
V. Dwf (//) Lord Ilatdunvkc takes occasion to state the 
grounds upon which sales of a patticular desciiption, viz* 
under a deiJrcc of the Court, are necessarily excepted. It 
seems laird liardtvickv had no i<b a, that sales by auction, 
generally, excepted ; for the grounds upon which hij. 

Ch ) !Scc Coo^/i V. Jackson^ ante^ voh \i. 12 

Cc ) 1 /r. JfUcks. 599. 3 JHurr. I92b 

(aj 1 I'cs. 218. 
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fiprcisMp slates ll)( * \ompiion of jucli' lal salts, are not ap- 
pHcaMp to oilu r s)ks hy aucticin. I am not warranted 
tht refore to sa^, iJi.a an ..gicLminl ii: is not neces¬ 

sary in this ^ .SL ; aiul 1 hue cchtuii) n.iicl, there is not a 
snflitlent aren'tI'h m m \wjun>^. 

[’he m e i-., tli.it this bill must he dismissed ; but 

without costs w/'> 
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tiOSWELL V. Ik\ULK. 

/►7fA7//J//;V VA/7/ A l)N hi^ uiil, .! '(Ill 7ih Jnnuari^, 
r rr(), ^rai/i* tf) hjs I /. './.■/ ih of 'fohtt 

^ 'ijsiu* !l^2M)l. I aiifl t'« hn. iko.^hiri i'^Ith/f IV)/ I’hc U*b- 

then ilm 1 tc'l lus i 'ii i uloib i- i- tani tin j^iven to 

and pan ol‘ the h-'^ai \ i;i\t'Ti to JLu//; and 

* . out th. -Tin)! ' )n s^Maipiii, and j)ay thf int^i rst tlu'i’e- 
' i-‘ 'lw‘ u'( ii-'t'- ill ! ft ni‘i’//i^{Ku hi r Jilv , and afleV 
■ . *' • ( asi la i\ V 1 -* (la .a. 1 inniu \ ,, so to 1)^ iilaiin il, to 
<*. md JAw o ip'.dK to I,. di\ i !»''I In (u 11 n tin m. Jlr 
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Kollb, 

JuIt/ 2. '29. 

J.og.icy to a 
rn;inMr<l \vo- 
niiiii, subject 
l<» .1 lutc- 
r« St, rcducctl 

inu) pos'U'S- 
'.nm, 

li^r hUJ' 

\ i\ ini', by 
p:i\iiK‘nt to 
lu V (iijsb.ind 
dm dll' tin' 
lib of ili‘ per* 
sun r'luitJcd 
lv>i hiv. 


corthmj' did, Mith hisvil \ i oip ni, r-n ins uiiilt'rL<ik'ig 
to pay ihf' t«:statoi\ u 'dou the animal inutrsi Ir^r her hie. 
lie regiiLirly jiaid tin widow the intm'i st, till ht died, in 
IT^^T ; and hi'> l\< i i.ioi*' «(«‘unuu'd to pay (in mtiiisl (ill 
the di'ath ol llu w idow in 1«0.3. On litr di adi J/;.n. Dq.s^ 
7re//liled tin Inil av,ainsl ihi exi-Ciitois ol her luishand, and 
the exet'ulors ol Attn Am/A*'/, claiming the 250l. 

Mr. Richanh, and Mr. lVaimunghf..^for the Flahttijf\ in¬ 
sisted, that the payment by Ann Bradiefj to John lio^ivcU 
was an anlicipnud and liiiauthorized payment; amounting 
to a breath of trust ; and the legacy could not be consider¬ 
ed as reduced into possession, so that J//v5. Doswell was 
deprived of her right by surviving her husband. 





OisAd 'm 
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Mr. Treslove^ for thi jSxttutar^ John 
Toller^ for the Executors of Ann Bradley 
trust in the will for the separate use of Jemiif ljosweS^%wli 
therefore Ann Bradley was at liberty, if she thonghf 
to pay the money to ^fohn Doswell, and was rest 
only to the testator’s widow. There is no doubt a! 
may, for valuable consideration, dispose of, or biitdLthet|^l|N 
perty of the wife’s chose in action: however doubtf^'^|[iillli^ 
be, whether he can defeat her Equity to have a 
out of it; where it is not reduced into possess! 
claims by this bill the whole property, after it had b^ifi 
tually reduced into possession by her husband in Hi" 

The wife consented to the paj nient at the time ; 
quiesced in it nine \cars after her lu^sband’s death, 
pose an executor, wno is not bound to pu a legacy 
year after the testator’s death, thinks proper to jiayit inwik- 
diately ; can the Court call back that payment i 



[ 475 ] The M ASTER of the Roi t s.— The question, how fel* Ae 
liability of the trustee t \ltnds, and how far the exet'clse of 
his discretion bars the wife, in a case where he could ftOt 
♦ have been cc^pclled to pa> to any poison, is a question of 
extensive constquence, and deserving coiiskU ration. 


« 

^«/y29. The Mastir of the Roils dismissed the bill, without 
costs. 
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^llPdilAt forfeit* 
fsee by breach 
eevenant 
by lessee; 
where com¬ 
pensation can 
he made. (1) 


A MOTION was made for an injunction to rcstiain 
execution upon a verdict obtained in an action of <ject- 
ment, brought upon a breach of covenant by non-payment" 
of rent. 

3fr. Belly 2 ?i siippoit of the Motiony cited Wadman v. Cal^ 
craft, (a) 

The Solicttor^Gentraly for the Defendant. 


The Lord Chanc£llor.-^Id this case I take it, that 
there are other cov enants, under which, if breaches bad ta* 


faj vol, x. 67, 
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and had been proceeded on^ the Defendant might 
Ored in ejectment; the answer stating, that there 
are bodied of other covenants ; for instance, by permitting 
sc^tc^>grass to overgrow the premises, and by dilapidations 
of tbo4>uUdings: but admitting, that the Defendant did not 
pro<^t?id upon tlie breaches of those covenants j went only 
upon the covenant for non-payment lS rent 5 supposing that 
sufl^cient. In the late case of Sajiiln ji v. Pope (u) I was 
vtxy^ upiwilling to give the relief ag^iinst breach of other 
covenants, but was compelled by a series of authorities, 
edge i?WvS‘.sr/, (/») Notthcctv wJJuie, (v) Hack v. Leonard^ 
(d) Wotfery. Mocatto^{€) Eaton \\L[fon:(f) establishing,that, 
where covenants are broken, and ihcrc is no fraud, and the 
party is capable of giving complete compensation, it is the 
province of a Court of Equity to Interfere, and give the re¬ 
lief against the forfeiture lor breach of other covenants, as 
- well as that for payment of rent; and the only distinction is, 
that in the latter case it is considered so cUai, that the ob¬ 
ject of the clause for rc-entiy is only to secure the payment 
of the.rent, that the Lcgislatuie interposed; and made it 
unnecessary to come into Equity ; allowing the tenant upon 
the terms, and within the time, sjiccified by the act, (g) to 
stop the ejectment; leaving the ancient jurisdiction of Equi¬ 
ty in every other case untouched. 

In this case, therefore, I shall put the landlord in the same 
{situation as if the tenant had paid his rejit ; and tlicn shall 
grant the injunction : but not to prevent anolho' ejectment; 
if any other covenants have been broken. 
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liy consenu the amount of what was due for the arrears [ 477 *} 
of rents, and costs, was asiLitaiiud by allidavit, instead of 
a leferencc. 
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Th^ circum- 
stftnoe» tiMt a 
person bid at 
an auction un¬ 
der the private 
direction of 
the vendor^ 
Jbr the pur¬ 
pose of pre- 
.venting a sale 
under a sum, 
fpecthed as 
tne value, is 
no objection 
to a specific 
performance; 
especially in 
a case, where 
tlie vendors 
were as- 
iDgnees under 
n Ckimmlsslon 
of Bankrupt¬ 
cy : and the 
purchaser was 
06t present; 

but purchased 
fiy an agent. 

Whether 
bidding at an 
Auction on the 
part of tl\c 
|tnd(Hvforthc 
' P^bieof 
bfiaiBcing the 
■pe, vitiates 

K«|«^ent>A 
leper- 

»aub- 
. feci, 
MNdiKt an ol- 
fegatJUnon 
recoi-d, 
iKkt received 
r [ ♦ 478 ] 


<■» 


SMITH 0. CtARKE. 

THE object of the bill in this cause was the 
formaace of a contract for the sale tit i\r. esiaie 
fendant yohn Clarke^ on behalf o< Ijis uik]'. , the 
fendant George Clarke, The PUintifls, tis .jssigaceg,, 
a Commission of Bankruptcy, put up the e uUv in 
with other estates to sah by auaiuii ; an I tlu* 
was the purchaser of this lot, at the sum < f 
jection, as rcpreseiUcd h) ihc auswii, w.V', that a 
named Luhkll^ was employ i rl, imd i i<I, a a s( ui^r op 
for the purpose of cnh.ui'.ing the [uii. • Mie l.u L, that Li4r, 
dell was employed by the PhunLiHs, and dul l»id, wasTditt** 
tinctly proved. rhtr<‘ was also evidence, that the 
tioncer dccUtied, that thcic wi i*- no m-Ludders present: bijEt'^ , 
as the answer contained no .»lh gat ion ol that fact, the Plalttv 
tiffs objected, that it could not he received in evldcqrtji 
The instructions to /.//aW/, were to bid up to, but not 
cecd, the sum of 7501, upon the lot in question. The ftHif 
swer represenled, that bt tween the times, when the draft of 
the conveyance was sent, and when it was returned, tho 
circumslaiiLe of Liddcirs bidding for the Pl.untift's was dis*» 
covered. It appears, d in evidi nee, that Ijikldl bid ttnme^ 
diately before the bidding upon whuli “^iIk Defendant Wa^ 
the purchaser- John Llarkc,^ whtn the salt was over^tje;' 
dared, that, if his uncle would not stand to it, he would«‘ 
With the exception of the circumsiances afiove stated, there 
was no imputation of fraud : in r was there any suggestion, 
that the sum of 7501. t\cei did the value. 

'rhe MasTkr of thv Rolls upon tlu objection to the 
evidence of the cltchimuon by the auctioneer said, that as 
it was a distinct, subsL.iutive la< t, it couM not be received 
in evidence without an allegation upon the record. 

Mr. Johnson,^ and Mr ircai^Jbt the Plamtiffn —'I'he 
question whether a sale by auction is void by^ the bidding 
of a person employed by the vendors, with a view to eu-. 
hance the price, must now be considered as settled. The 
Plaintiff’s, bound as assignees, to sell the Bankrupt's estate 
for the most, that could be procured, having ascertained the 
value, took the usual means of preventing a sale under that 
amount; following the general, or rather tlu* umvcisal^ 
practice. I'he decision of the Court of King’s Bench 
against that practice in the case of Hoxvardv* Castle (a)^ 
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1(1) See the note to Bramki/ v. •tffe Qjtte, . <, 
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case ot no real bidder; a case of mere fraud; 
bu^P^^evv r bull determined to be ilb where there 
\vaH,<^^pctitifjn ; and the contrary pir>jji'bition was clear¬ 
ly m^i^ained in ilu ease of hramleij v. ‘lit. (/») In the case, 
iiow'Wofe thi ( e.nii, it appears, both by the answer and 
the evidence, ih.n veral persons bid ; and there was not 
an allegvitioti, nmtii ]<"ss an^ proof, f f imposition, or that 
the S!ile was at nun * than the value. It cannot be supposed, 
, tha^ any;p*'rbon, attending a sale by auction in this country, 
C’ln he ignorain, th u some person is employed to bill for 
the Vendor. 

3fr. iri(/ Mr. flinty f:,r the Defendant. — This 

C;r>e has p ui.f n! ir bin nmstani e.s, that did not occur in any 
o* the ca>es e been n hricil to : a jiulfer, of whom 

tiO person m • i room had an\’ lun ion, and a declaration 
by the ail o > .c. i, that ilu n* uas no puller. Upon the gene¬ 
ral ptnni i!iu'. h discussion lias taken place j and a consider¬ 
able difll'<"fence rd >j)n)Joii lia > prevailed. 'I'he opinion of 
Lord 31an field .im\ l.ord Kfninon was, that tlierc ought to 
be no puffers; and that opinujii is confirmed hy reason, 
with rcfi'i'ciice t<; the < fleet upon a man going into the room, 
and seeing perstms of knnv.ledge and experience bidding, 
as he imagines, for themselves. 'I'liib l)».leiidant the mo¬ 
ment he discovered the Iratul n tiacted , ha\ mg till irfliat 
time supposed Liddtdl wns a real bidder. I’he Plaintiffs 
ought to be left to HI action. 

Mr. folimon.^ ni Rephj.^ observed, that all these cases 
must turn upon fraud ; that the public must be supposed to 
be apprised of sue h a transaction ; and it the assignees had 
not employed somi‘ person to take care that the property 
sliould not go mid. i its value, they would have been charged 
as for wilful dt f.inll ; wliuli case is put by Lord JRosslyn 
in ConolUj v. Dms'^jns. (a) 


T/nr Mastfr «?/' Mf’ Rolls. —I’his Inll, filed for the 
purpose of obtaining a specific pi rfonnance of a contract 
for the sale of an estate to the Dclendant, is resisted on the 
ground of fiaucl; which, as it is imputed b> the answer, 
consists in this; that the Plaintiffs, the vendors, employed 
a person to bid for them at the auction. The evidence very 
clearly proves the fact, that Liddell was employed by tlie 
Plaintiffs, with instructions not to let the premises go under 
certain specified prices ; for the lot in question 7SOL For 
that purpose it was purchased by, or for, one of the Defend-' 
ants. I take it upon the evidence, that the bidding, imme^ 
diatel)^'jpifcctedl^8^|t pf the a^tit for jthe Defendant, was 

ify (aj i^nte, vol. u». 625. {"aj, 
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made hy the bidder for tfijs'" I'houjjfh ■ 
not distinctly so stated, yet I collccC it from the^j 
nor of the evidence. 



This 13 the stale of the case, upon wliich die 
must proceed ; as I cannot take any notice of thce^.^^ 
by which it is attempted to introduce s flcfence 
ferent from that made hy the answeis , alleging 
a biddci was employed by the PJaintifl's witliout thq 
Itge of either of the Defendants. Such knowlcdgg^;^*^. 
imputed, and evidence is not neccssaiy to prove 
< fil. "rhe cviflenrc goes to ]irovf% not llie mere 
of siich knowledge., hill, that j>i»siji\« infonnation Was'§ly<SU 
hy the aucticjiu'c, ilnit there was no on thep^i^^df 

the Pl.inUiiri. 'I hat is jn'rJ'r* a diftertni ciim* ; and there 
is not in the answers a s\llahk, ’e 'ding to a suppos^tiop, 
that such a case exisied. 

The (vichsv'c, d' it louh! h*' goni* iiiio, ses ms to boat’* 
tended with coiisicU i.ihli' suspic ion. It is < xtraor<linary, 
that the tleiendants, at ihi^ lim». tin* answers wove put i#!? 
should not have knonm ,ni\ thing ol this (1< rlaiation by^th^ 
auctioneer; esj)eei.»ll\ as »lu‘ir owm agent 'J'ownshcnd Yfm 
one of the witnesses, who po>\< (l ii li they did know the 
Ian, by sup,in ssing it, a ij-aiid appe us 1<< have been intend- 
('d, or a snip! 1 .e uj^on ihe rbnnulK Ol witncsfic:^ 

for the i)efcnd:n<f‘g all j)nM nt at t!u' an' >i m, three f^jcal 
to tins c!i (Jaiation hv the anr nonet r : I'nn » upon the same 
int'‘iTogatoi}' are silnU with regaiit to lli fan, 'The se- 
’ll nth, wlio was ilie ug' lit ol the Dslendaut Ciarkfy 

is not at all examined upon that interiogalory. lie is noi 
even asked, whether he knowg or did not know, that bid¬ 
ders were tmphyed !'>' the l^lahudls. fhil that is nut all ; 
for the Defendant "ff.'h.i Citai k‘‘ pii-.i-i , 1 .. ihe auction j. 
and hy his answei lu doi not s a wmkI ol a da:cla:atif n. 
Both he and f '/,//^ sj}i..ik ol a dei huaWon ol a ' mi - 

iar import, hut made at aiK/lh.i time, ..nd at a dia. ,int 
auction; V2Z» a de< 1 ualion h\ the auctioiHO* tiiUU ihat, 
though there hrui Ijccn iu-hi(ldi.rs at the former sale, ilute 
were none at that sale. KiUier some mlsrcpn .seiitalioii 
must have taken place with ri Icrenti to tins fart, as to tlie 
time of the declaration, nr there must I'c some coniusioii 
upon it. [t is suiiiMUii, that I cannot take aiy notice ol 
the evidence, as applicable to this case. 

'Phe question then is, whether, upon the slatenieiit I first 
made, the Plaintiffs have been guilty of such a iiaud as pre¬ 
cludes them from relief by a specific pciformnticc. My 
opinion upon tluit qtu stion b, that tf'ey neitlicr intended, 
not havi- they practised^ any iraiul. iliey aic the a^^sigi.v.es 
under a Commission of flpkruptcy. TUey^ appear to have 
set a v.'due upon the estates, which were the property of 
the Bankiupl; and resolving to sell them by auction, they 
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a pcr^nr, t, .ittcnd the suit, .iiui u/ Lul up to a 
pricei«;piinst ciich lot, th^. \i i\ lo'.vust pru'c at 
which ^fac prcriii*.'- -jUK^hl to hf '•(jld ^ .hkI. .k rordln^ t^) the 
statement ui du'. oI ri.c w<Uu sst s, they ‘lin tted that person 
to be cautioii'» n**: in bevond »lu’ bniits picsci shod ; a'?, 
sf he should, aiiil dn bit iiibl ii., - !uu krd down to lihn, 
he must lake U (oirLloiv ihe\ did ViOt cmjdov l.nn iur 

* the purpose, i;<.la i<ill\, ot enhaiu nij^ the jni.e, hut ineudy 

* to prevent a''■d. 'U nn u kI^ i- vmIiiv'. .uid* tl*-v stated [mc* 
viously what dn \ eonvej\«d to ihc. true vulu^, liiow 
which the lot oiudii not h- ,oid 

After the < .ise o( /J‘ tirih >> v h'V, - ■ and w h.ir LomI A*'';sv- 
lijn stated t(* hi (u* sironj- -uni (b n in i > a lln \ 

l'*ar$om^ {h) u anuld l)e too uue }i be nn to ‘-.o , thi^ in 
itself a frjiud , unli , i I < t 'uM ‘,:is, « w r\ d ,i c • e )'i h^ a \ 'Ji- 
dor to an} pnsnn to Li I in !n » hib,.ut - , <>1 r-siii suili a 
Iraud as tu vitiate * ''i Jy aj-o.. nn ni, tb u t.iki . nt an 
au’ctioii; ai wliKliiliti dfi.vriuii yii,en. li. /h •<’,'///v. 
fJirLsth'{*') veiy j^miKil.nid hto.id j'litupie . .in biifldowiii 
hy ihe Crnirt ui Kind’s Ihieh j in lond no tf\it the case 
HinmediaUIv hi lou du (‘omt n ooiu d I m su*)Sif}utut 

‘:;ksc IhjXViird i. \.f] |iro‘e<'*Kij upon lln vpound of 

plain .and dn<»t !ruid: i.oid kt^itrn ^ratiu;^, tlidt it ap-^ 
pearc'd at fin tini to b: lrUtoim.d oi l»-uid; hint ii \va3 
liuud from b< e,ni hu^; to < nd 'j lieie wa > n'> i eul hidder ; 
and there wi n ^ \» nd Imiii- is ini du‘ \«i-do'^, Wdnan^V" 
ej J sluill he ji.b I ) > Ul die ',ime piopo-M!• u. oi any case, 

I shall come to die ,.iine roin lusion Unt <1 is clear, Lord 
K< had not .Aw s ^ » a'lit im.-d llu- sanu oj.ininn as to 
tlu docinnt ni /. , i-n m J'ivimmf y, 

I/, ,71^ ■ *'i fii ue.^ Wtti. n‘‘jUi' to hiddvis heiiig om- 
piiA'^d ]oi tin th.u he d<-‘ > not ^.i\, tlie doctrine 

n /'( ' (I't t\’\ (Jur( < is I .if eviM nody knows, 

fhat ^•l( h jii 1 ‘ons iTi fciist ml))' < mIi!o^cd. In llronilcij v', 
Aii \ uj l.oid \Uuuh‘\} < x]ea in-, (>)jini.m, that ii is per- 
feeth ii ^al ior a mant.isial* a prii e Jji lias w hii li iic would 
not pi 1 nut a sale , ami lijs Loi d diip (d>si i •»« s, diat llu )c is 
no diih renci li.lwtiu seiiinh up l!" lot at .i i^ynLii piite, 
-ukI c inplov liie a pi i s ni Uf pi^ vc nt a -ab uudi r dial pri< e ; 

)1 that IS < ommuisn 'Ui d 

I (b> not nuMU lo stall' a pnipo’^ilion ^.u ^^eiu-ral, as lliat 
there can he no fraud tliroin^h the niedinin of persons em¬ 
ployed by the \endears. Lord Rosslyn appears in ConoUy 
V. Paraom (d) to douht, whellier tin le ran he that specicH 
r)f fraud, whether m mu i ase fin pufiiicni can he sai^ 
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tu Ijc dclraiulid merely as being drawn in ihrdffl^ppi^ 
ness of zeal ol cumpetition with others. I do 
length ; tor it tlie person is employed, not for the i^P^$ive 
precaution, with a view to prevent a sale at an undttiwalue^ 
but to take advantage of the eagerness (»f bidders to screw 
up the price, I am not ready to say, that is such a transac* 
tion as can be justified in a Court ot Krjuity. Neither do I 
say, that, if several bidders are emplo}ed by the vendor, in , 
that case a Court of Equity would compel the purchaser to 
carry the agreement into execution ; for that must be done 
merely to enhance the price. It is not necessary for the de- 
lcDsi\e purpose of pnjtecUnn against a sale at an uuder- 
value. I leave those (asi s o' lie dt. termined upon those 
grounds, whcne\cr tluy may occui It is sufTicient to say, 
this is not a case oi that (Ksciiption. I1 k's(‘ Plaintiffs had 
not a Iraud in ccwUemplatioii , and weic not in a situation, 
that made it ptculiailv Incumhent u]H)n them to take care 
not to in'nnit a sale at an uiider-vaUu. 

Lhidcr these tiia'amstaiu^s, th(rci(jre, I cannot say these 
PlaiiUiils ha\( jirac tised a liaud. II they had, it would be 
a great stretcli to give this l)c l\ ndant the 

heiiefit of llu punciple ; foi he was not piesent at the sale. 

It was not (lieielore tliioiigli competition liial he was iudu* 
ced to give i!ie jnice: hut a pv rson, who was present, hid 
under the impiession, that he would aciojit tlie bidding. 
He was pcrfcLllv at lilxrt\ to adopt it, oi not. It would be 
strong to say, he was drawui in thiougii (.ageiness and zeal 
of compelitKin to give more tli.iu ('iherwisi* he would havk 
given ; as it w’us submitted to lus judgnuiit ; and he acloj 
the bidding out of doors. II the jieisi'ig who purelnisul, 
had a fraud praetised upon him, I df) not ^a\, he might not 
avail himself of it: Init I slnndd lequin a slioiig cast of 
fraud against tiu original jnirchaser to induce me to give 
the benefit of it to his assigiie<‘. 

Therefore deerte a specific perfuimance against 
Clarke, As to Clwkc, he was onh an agent. 'TIk 

hill as against him must be dismissed 
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FRANKS V. NOBLE. UiiLm. 

hiu 19 . 

^ MOSES I/jIIvT 1)v his will, dated tlu- ‘2d of Afiril 1756, 

aft^r giving scvtral Annuities, the first pa\ mcnt to com- nl^lu^ ^ 
inenct; from the first quarter day alter his decease, gave, de*- nuturo ot An- 
vi&ed, and bequeathed, all his Lxc/if^mt-r Orders and 7\n- 
niiities,and all his jewtds, househoid futniiure, Sic. ^ud 
i other personal estate and effects, anil ]jictiires, (i \cept his ex cutorof 
• books, plate, china, and linen,) and all his messuages, lands, ‘1'^ i‘.nant for 
tenements, and piMui-^cs at /s/erevrM, Rhlihvmd^ and 7 >v/m'. 

and also all his leasehold estate.^, and all oilier his veal ^ ' 

and personal esfiU of what natun. oi kind soevt r, oi wlicre- 
soever, not Otlierwisa disposed ol, y\hn\\ the testatoi then 
tvas, or at the time (j 1 his di'u a a‘ iinuUl he possessed ol, 
interested in, or enfitkd lo, in jios-i ssmji, ie\’ir-.;nn, expec¬ 
tancy, or reniaiiiih 1, lo Irusli ts, tlu ir lieirs, i\e. uprai uust, 
with all convi nic lit speial to • 1 11 hi, l states at th^ 

freehold and coj»\hoM, .iinl all ihe huuls In ludd of the 
crowuatami ill he. jeu<'h,pii turi's, and household 
lurniture, and otluu ptisonal c .tai^, not sp('cilu.ally b<- 
queatlied ; and to place out iht imiiw, anangirom (he 
* 3 ale, in Ciova I nun nt secuiiius; and out ol the veaily in¬ 
come and prodiK e of lus said /d (In (jut r Oidets and Annui- 
des, and ais j out ol the i enls and pioliisol in-* said esialc at 
ropfipeld w\\{\ (d hi > i' iSiltolil c stalls, and ol all <Ahei hia 
leal and perional c'iw.sies, to p i\ the \nnultH s tin n ni-hc- 
tore given and hupii :it!u d , and alter \\\\ meni tlu reed, that 
they should p.it liie Miij)h.-» ol tlu* viMilv nunme and pro¬ 
vince of his said i' al and j;* isi nal i st lU s lu manner fol- 
h)wing : (iiii nu.irt. llu i eol unto his danyditc i / iiditli Li^vtj 
lor and dm ing the teiin ol !u ; natui .d liii, < i so long as sho 
ihouhl c ontimii the widow oi / /n/.s I u/Jki late liushand, by 
ecjiiaUiali-M. arU pa\ iiumts. tlu* f. -i n'^m^{lltohe made 
on lh‘“ second ([iiaiiLi (ho,v’'n' h •-lu-nl'i happen next after 
his del ease , and llu oiiu i i.ioi.i\' «!)( uoi \i>ito his claugli- 
tcr AV/r//(/e/, the will ot .7 u'-a / ..'o h«r a.id during 

the tc 1 111 cd lu 1 nat* ) jl iilc, *'■! ’m ‘ 'J' ‘'i-d p.iiate leu , the 

uinie to he jniid i! o h\ h.ih -m ai l\ } .o i .. i i - . tin lii'st ).-av- 
nienr lo lu inadi on ilu sic-aul cynut i il whieli should 
hajip^ u n^\t al.. ’ in- d 11 e,i 

i lu t'-tana till.I cu viau d a fmilu > ti ust j that, it Rn- 
f fuwl ./d^y'/V/zs slioiild suiMVe yiutiifi or il jinnUi 

/u'i’z/should many again, Ironi the lime of such deaili or [d8G j 
marriage the moiety of the snr])lns cd' ilu* income of the 
said real and pcisoind e'.tan iK.idi.* i)i\.ihl( , is aforesaid, ^ 

O) y VeS/d /eu/q ^hould In' |i .id h\ inil-Maii p m nu iits to 
Rn.liiJil ini tin Itimol iu j inilural lili , Joi her 

-oil ami 'ej'Jiiati iisi',in the sanienn.nui as the other mol- 
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ei> tljiK ttd to l)e paid to her; and, if 
j)hus should (lie without leaving any issue of her 
Jiulitk Lvvij bliould survive her, that in such case 
cty ol the sutplus of the income, ^c. made payable 
(hd Adolphus^ is aioresaid, should Ijy half-yearly p||iym.ettts 
be paid lo 'Judith Lcofj during her life, if she should sqlotig 
continue the widow of Jdia^ Iavij : and, if Rachad 
phtis should at liei (hath have anv issut of her body la»W- 
fiilly begotten, that then and in such case the moiety, &C. 
pa) able to Radiad Adolphufi^ as aloresaid, should from 
theiuefoith by hall-veailv jiav nunls be paid lo all the chU- 
dren of Raduivl Adolphus during their lesjitctive in 
equal piopoilions, sliare and shaie alike, with benefit of 
survivoisliip, 111 case nnv <>1 them should die ; and upon 
further tiust, that lioin ami .doi the (hath and marriage 
oi Judith Lf'vu the ineiniK* (»1 his s.‘» 1 rt.al and personal es¬ 
tates, devised l(j hti,as alousaid, shouM he paid by half- 
yearlv |)a\ ini'iils to aiul ainonp^st all and iveiv lhe children 
of RiU h(u I Adolphus in tin- s.unc manner, and with the like 
benefit of siirv i\ oi shije 

TIk Uslaioi tliLi) j'.ave duct tarns lo lus iriisLees, in case 
Radicid Adai/ihhs should have aii\ isMie, tor their mainte¬ 
nance and ediKallnii our ol (hi* vte.ily lucoinc and produce 
ot his said rtal and pnsonal < stales, devised to them, as 
aforesaid, until thev sljoiild lesjieilively attain the age ol 
; and de( lart d a lui tin i trust Irom anil alter the de¬ 


cease ot both his said daiighu rs, .md (d tin issue 
i luii^l Adulpliiis^ or on the marriage ot Judith Ia j//,as afore* 
said, (slu surviving Rchluu I Adolphus and her issue,) that 
the trustees, ike. should jiay the yearly income, interest, 
and produce, of all lus said i states unto and amongst so 
many of his sisteis Mur pairs Simons^ Judith llart^ and 
Jarohrd I lart ^ as should he linn living, and to the survi¬ 
vors and suivivor ol them, share and share alike, for and 
during then uspeelive n.itui.i* lives and the lite of lh<. 
longer livtr ol ihem h) c(jiial half-yeail) pa^nRiit*^, tor 
their sole and st*p;rate use and benefit; and uiion fuithei 
trust fiom and alur the decease of liis said daughters, and 
of the issue ol Rat hat I Adolphu^^ and ol his said tiuee 
sisters, that his HusUls should [lav the yfuirly income and 
produce of his said real and pers(mal estaU unto AIoscs 
Hart and JNapthali flinty the sons of his hrolhi i-in-law 
Solomon Hart^ for their lives, share and shaie alike , and, 
in case either of them should after the deaths of the said 


Judith Levy and Ravhacl Adolphus^ and of the children of 
Rachael Adolphu'i^ if she should have any, and of his three 
sisters, depart this life wiilujut having issue male of his 
body lavvtully hcgotlen, tlieii in tiust to jirn the whole 
\t arlv inennu and pioduLc of his said r(‘ril and personal cs- 
J.ue unto the survivor of them lor his life. 
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^ JJje testator farther directed, that, if Moses Hart should 
deaths of Judith Levy and Ravhael Adolphus^ 
children ol Rachael Adolphus^ if she should have 
any^'tind of his suui three SKsteis, deijart this life before 
Naptkl^li issue male of his bod^'^, that then 

hit'trustees, or the survivor, kc, should convey one moiety 
of his said real estate at fopsJieU^ ainl also convc} one 
moiety of all sih h (>tht*r parts ol his heehold and copyhold 
estates, as f.huuld be then leniaining unsold, to trustees, to 
the use ol the first and every other son or sons of Moses 
jfiforf, successivi l\ m tail male j with remainders to Nap- 
ihaH Hart lor life, and to his first and other sons in the 
same manner; anil, in detault ol aich issue, to the testa¬ 
tor’s tight hens , with a cliuciion in the sanie cv(‘nt to lay 
out one nioitt\ <•/ ihe testaior's per‘>on:d (.state, and of mo¬ 
ney produced bv t(ic sale ul his liei.hold .md copvliold es¬ 
tates, in lands of inlu ntann., to be tonve^ul and settled 
to the same uses. A similar direction was jpven in the 
event of Naptfiah Hart d\ ing hi fore M'jsrs flnrt^ and 
leaving issue male, and in case vlA.vcs and Naplfudi Hart 
should both die without h avnig any issue male, or such is¬ 
sue male should die without leav ing an^ issiii* male, then the 
trustees sliould convi; } tin. estate at laps ju hi and all other 
his freehold and copyhold i staUs remaining nnsold to such 
person who should at the death of the survivor fit Moses 
and Napthali I fart he the tcstatoi's right heii ; and should 
dispose of all his jiir.sonal estate* .ircording to the Statute 
of Distributions; (a) and he derl.irtd Ills w^ill to l)i, that, 
as often as any of the parties, to whom h(* had given and 
bequeathed any Annuity by his said will, or otlierwise, 
should depart this life, all such sum and sums of money, as 
should or might be set apart to answer the payment ot 
such Annuity or Annuities, shoiilrl Irom tlie decease ol 
such Annuitants oi Annuitant go and be accounted as pari 
of his estate, and bo appiopiiatcd to such purposes as he 
before directed the surplus ol lus estate to be appropriat¬ 
ed; and he appointed his hustees to be his executors. 

llic testator died upon the 19th ol Novnubit 1750. On 
the 16th of I'chnianj 175S by a dc^crce, made upon the hill 
of Judith Levify directions were given lor taking an account 
of the personal estate, Stc. ; and lor payment ol tlie Annui¬ 
ties; and, that the exccutois should appropriate a sufficient 
part of the personal estate for payment thereof; and it was 
declared, that the several funds, which should be set apart 
to answer the Annuities, would upon the deaths'of the An¬ 
nuitants constitute part of the general residue of the perso¬ 
nal estate ; and it was oideied, that the residue should be 
continued or placed out in Cioveninicnt senirities upoft the 
M'lists fif the will; that an account should be taken ol the in 
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1806. terest and produce of the personal eatdte, accrued due since 
the testator’s decease ; and that the clear produce of 
FuatsK s personal estate, that had accrued and should accruc^l^e, 

^ '*'• after payment of the legacies, should be divided into mbW^ 
Noblb, one moiety should be \i\\\A to Judith 

during her life or widowhood ; and the other moiety to th6 
Dclendanl AVr/2^/e7 Adolphus during her life, for her sepa^ 
rate use; and the first payment of such interest and 
duce was to be made on Ladtj-day^ Old Style, pursuant to 
the will; and to be continued to be paid from that time 
half-yearly at Mu h/irlmus ami Lady-dtiy^ Old Style. 

Ihider that decree the income of the cleat residue of the 
personal estate, and the rents .u 1 n»ofils of the freehold, 
copyhold, and leasehold estates weie paid to Judith Levy 
and Rachael Adolphus in moieties, by sucfi hall-yearly pay¬ 
ments, doting their lives. Riu had Atlolphus on the 
22d of Xovv'nhcr irr.i, ^vitliout leax Ing any issue. The 
three sisters of the testator, and all the persons entitled to 
Annuities under the wall, (lit d in the liii of Juditdi Levy, 
Moses Unit also dud in lur life, w'itlujiit leaving is&ue. 
Judith Lcvif^ having ('ontiniud a widtjw, died on the 19th 
of Janumy 1803. 

'The hill was iiled by the niece of Judith Levy^ being her 
sole next of kin and administrati i\, against the executor oi 
•190] Michael Adolphus^ the sin vi\ing exet utor of the testator 
Aloses llart^ the elder, and against Naplhah Hai t; pray¬ 
ing a declaration, that, in the events that happciuxl, Judith 
J.t'ey liecame entitled to all the income of the testator’s es¬ 
tates, which accrued due before her death ; and that the 
executor may be decreed to pay the balance accordingly. 

The Defendant, Rapihali Ihn liy his answer submit¬ 
ted, that in the events, that happened, he is, according to 
the true construclicm of the will, entitled to the balance in 
the hands of the executor. 

Air, Hoirist,^ find Mr, Oregg^Joi the Plahitiff \ contended, 
that upon the true construction of this will Judith Levy 
was entitled to all the income: up to the last day of .iCciu- 
ing paimcnt, previous to her death, according to the differ¬ 
ent natures of the property: viz, the dividends due upon 
the 5tli of January 18(X>, and the rents due at (Pirhstmas 
1802. They ohscrv'nl, in commenting upon the will, that 
the words “ by equal half-yearlv payments'’ an* iliujjt in the 
subsequent part; under which the Defendant Rapt halt Unit 
claims; concluding therefore, that the purpose of half- 
yearly payments was dropt; and no part of the income, 
accrued due in the life of Judith Levy^ was given over, in 
the event, to the Dilcndant Xnptfudi fJait, 

Mr, rouhlanqiic^ and Mr, ILn j\r the Drjcndaiit Xap- 
thdli Halt,, relied upon ihe restriction in tlu^ disposition to 
huhih Lreui prescubing Iialj-}carlv p.iMiunts; t)ic fii'-J 
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tcs- 
th*u 

the subject ol this disposition, llioin>h not in leiins, wtts in 
the nature oi Aniuutv ; .ind tin n i onld not he a))])or- 

tioned ; as dh uUnds nnn he, and j it In statute, (u) 'I'hcv 
insisted theu loie, tliat n.is cntitKdunlv up to 

the day ot die lKiU-\tiirh paynunt, j)u \ i(jus to her death: 
the period asu'j l.iiiu d !fy tlic dc( n e in the lonnei raiisc^ 
with reference to die paiticulai direction of the will ior 
half-yearly ]>:»} nu'iUs, coniiiu nunj’ cat the second qiuutei 
day after the u ^ tutor's (h\ah. 


%), r I 

_ipnlitobemaclt' on Uic second t^iiintfi dav aftci" the 

ta^’sdeath; vi:. Lailif-.latj 17.tr. 'riu\ Contended, 
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JliC Mas'I i R of ihr Ihn j s ‘--'1 his i. :i mived disposi¬ 
tion of prop «-‘i iv and Anunih , uilli \ci\ [)cculiar directions. 
The question 1 1 , which it jiailakisoi , and it seems 

to itie to jiailake nio->t ol dc* iMtme cd Aiiimit^ , 1 wish 

to look at the mil, hcii'rt I linall\ <K‘i nlc wlial M?.\. 
interest was: lull that the hulinaiion cd my mind at pic- 
sent. 


The ]M/vs'i 1 R o/ Iht Koi i s.— L sliiu'd m\ impression as 
tothemeiits, that there can lie no aj^jx'runninciu in thiscasc 
anymore tlian in tin* t ast (d an Annuity. I only ]) 0 ‘^tpoii- 
cd the judgment foi the pin pose fil lookinj; at tin* will more 
attenti\cly ; to see, win the i it c(«ntain(d aiiv^ expression, 
that might vaiy the o|)inion I formed u|)on tlic ^tatiinenl 
of those wolds, and I ha\e not loiinil, that the will con¬ 
tains am thing, liiat can nave that cllect. 


'I'hc decree was pronounced accuidinpjx, 
- fl ) tl 2 i I' 



1800 . 

L/vv; 

Mtj 2.1 

Order for .1 
guardian and 
maintc iiaiK e 
for infants 
upon ilMreat 
ment by their 
father. 


r +‘j>i 


July 1\. 

Co-pUintifT, 
as next Iriend, 
struck out, his 
evidence 
being neces¬ 
sary , but, as a 
gcMieral mlc, 
upon giving 
security tor 
the costs in¬ 
curred. 


WHITFIKLD t;. HALES. 

A PEl’rriON wat> presented on I)ehalf of infant»|' 
a reference to the Master to appoint a proper person to be 
their guardian, and a proper allowance lor maintenance, 

, The father of the inlants, who was Plaintiff in the eattsfeyf 
was in possession of the estate. 'Plu' pi-iltion was stipport^ 
ed by afRdavits ol gross ill-treatment and c ru» Ity towards 
the infants by tlicir father; o’-* wbu h at rr,uni a proseCUtibn 
had been instituted, under vvlin h 1 was imjirisoned. No¬ 
tice of this appliiation had lutn gi\en , md no one appeSUT- 
ed to oppose it. 

Mr. Bdl.^v\ aupporf of thr Petit said thn'e were se¬ 
veral authonlies lot the jnleikreme ol the Court in such a 
case ; suggesting, that tlic father was piactising for the pur¬ 
pose of keeping jiossession of the estate. 

ilie Lotd CiiAN'tirioR made the order, referring to 
F,ord Eldon opinion in l)c MtuhcvdiPs i a‘-e, (a) that un¬ 
der suih cirtumstanees tl'e (hjuri will interh r* 

{ e * Dr y. Dr mMa,incv>Ur^ vol x '*2, }and feff 


VVIJTS u, CAMPBELL 

A MCFPION was made on behalf of a Plaintiff, that the 
name of a Co-plaintiff, as the next friend, may be stnick 
out, and another person substituted as the next friend ; on 
the ground, that the evidence of the next friend was neces¬ 
sary ; and the Plaintiff, being answerable for the costs, can¬ 
not give evidence for a Coplainliff, 

Mr. Cullen.^ for the Difendaiit.^ insisted, that the next 
friend retiring must give security for the costs int urred 

"Cht SolicitQt-Gentral.^ in mppoii of the Moiioiiy expres¬ 
sed doubt, whether that w'as the practice, as a general rule. 

The Register {Mr. Crofts) stated, that the general rule 
is, that security shall be given. 

The Lord CirwerfJOR saul, that ought to bi tiie gene 
ral rule ; and marie tlie order accorchngU, ii[)on llic t'.iius 
that the next liund should give secuiit) lui thetosts m 
'-o\u'd in his tnno 
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Hl’t.fIKS ... WILI.l \ .MS. 


IHV6. 

'j/ ‘?o J5 


EXCEPTIONS were t.iU-n )>v tlu i)i tindant, n ninrt- 
ga^Oi\ to the Al.cat r\ Upm-l: in , ili.st i)u’ Master Iia»l •'/ 
the Plaintlil, a posonall}', 

aiul by iini-hn' bis ,i()|iointiiRiit, witli iiic Jtnts av y ml liauil, 

y tually received : uheuas he uuj;ht to have been eliar^etl t’i'"'Ital de- 
, according u> iIk- (ucimnt.nn. oidni'. wnh the nn-* ‘ 

provc<i icnts, at w mu h Itu < states had !u i ij siiicj^ h t hv tlie ,,, ,\ p,ofit.s 
receiver a|jj3ninu<l i/v liis. (Onii, aiid \\liuli onj^ht to have a-t hound to 
been obtained !>\ ila JM nut (L oi he iCdLcVt i, hut lor tlu.u *- 

M .. <wu..w. ;:;iV;r;',:v' 

Anothin c.V‘i|}'o( 1 u e, that tha- Aiastei had alhAvnal the < -iatjon and 
Plaintiff the sum ( 1 ()!U. i(-\ tin t < d'o|)<. nln^; a fl.iu 

:]uany; the lht(rMiiTit .'a^.ciuln'.', il>»i a wa- an dk/al ' " 
and iniprupci a( t , and 'in ..iil\ la m m ;u ' unnj^ to ‘he t s- 
tatc thtrebt , l>ein'», tiio '.umul 2/, ch.nu^d to the l^laiiitJir^ 
at rouni. r‘s tin uonhi^' ot the 1 it* s 

'The l)(d( ndai.t w'le ou‘ td •-stum lorf_. tin* 

Plainliir V Miei ■ 1' [»noi nun h'.iiu to hav lue'In t ii m 
-ion; wh.oin lie [>aid,l«i j'UviiU ItJC^ lIosui*, 

77 // ‘So/!' f'j}-*’ '7 7 // I/; 'I'' ■ 

'''^' r,ycr/>t!^ f{ - JJ A’/t )'i ih'U 

/ ., ' Vm I\rpot ' 


Die f/y/Y/(’n \vt I ! i on. -1 i]/, ijo|- liv an tf‘ a\, that, i r 
c harge a men Ij^a.a e jio'’. ssr.i^ a^rmJ iiaml n it(‘t'<ssai\ 
h is sailitit'itc, d tlurc is ' Ijvjou', and ^moss, ru'.^ 11 ' 

' .noe, h\ it>t iiraxm.e ii'u ol Icuis wifhm hjs knouhultrt ; so 
' thv. ill nij^ae/n Uie Id! ht nehl^ that ilte moi {i:;a- 

,'M pi jA)-^.s<. ssjoji t ,j llu , t.'te ol lI t muilgiii'oi < Mgin to 
, ivelimi. If, lor na.tiim tu die imiis tu t a sidh- 

" i4,nt l4.iiant, anch haMtn,; uoiui that tiie e.^TaU v as iiud't- 
let, takes a new tenant, another ju rson *dlenng more; an [ 1 <j:> j 
offa however not to be attepteU lashlv. Hut this ta-( 
docs not furnish even that p.round , lor, with tin t xecplion 
of a proposition to r,ivt: 7/. a \tat iia' out teneinein, instead 
of .1/. a->ear, tin iLiit then jiaitl, Hit to i- no pn;oi til an> 
proposal for an iiu ri ase. leason aist* 1:5 .iss/jpud Im not 
nceipting the piopt sal in that iiif^UiiKe ; that the tenant was 
in arrcar ; and tlie Plamiill was apprtlieiisi\e oi losing lli,a 
arrear; ami there is more dilliculty, where the estate ton- 
bists of u number of distinct tenements. 

Another circumsl mcc that weighs with inr, is, that the 
mortgagor, if Ik kiu \ts,tiK i slate is niuh i-lti, uurjil to give 
.Kdice to the inoitgagee, aiic.1 to alloio Ins adviee and aid, 
loi th( j)Uipos(‘ol making tin est ite* as j)j od:i» li vt* as po.sl- 
’ Ic. 11 he eonimuimaKel to iIk n.oiiga^'et plans ol nn- 

. h. XIL n 
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1806. provrment in his contemplation, tvliich were disappointi^i^/' 
by the embarrassment of his affairs, the Court might la^e ft 
Hvgbes stricter view of the mortgagee’s conduct. In this insn^Ce) 
not only such notice, was not given, but during this wllblc 
WILLIAMS period of 16 years, while the mortgagor was out of posses¬ 
sion, he never stated, that the estate was not managed asat 
might be. Can the mortgagor lie hy, not giving nbtife 
that a greater rent may be made, and come afterwards, by 
■way of penal inquiry, to charge the mortgagee witljn the cf- 
fort of his own negligence? I agiec to the principle that 
has been stated by the SolicHot-Gain al^ i\uiX it would be 
dangerous to say, the mortgagee is not answerable except 
for fraud, and would contradK many decrees. If Such 
gross negligence can be shown con* s up to the descrip¬ 
tion of wilful default, he ought to be answerable for it* 

But I determine this cxc eption u|A)n the princijile, that a 
( 496 ] mortgagee, taking possession, is to take the fair rents and 
profits y and is not bound to engage in adventures and Spe¬ 
culations for the benefit of the mortgag(U’; but is liable only 
for wilful default: of whuh in thl^ mTlancc’ there is no pre¬ 
tence: this mortgagor not having even c<jnimunicated that 
hr had any contemplation of improvement, oi [>roposed ten¬ 
ants. It would he most dangerous to entangle mortgagees 
m a minute inquiry, whether some jicrson w*»uld have given 
more j; which was never communicated. 

Upon the same principle, on which I determine the first 
exception in favour of the mortgagee, 1 must determine the 
other exception against him. 'Fhe principh' is the safety of 
mortgagee^. 'I lic line cannot be drawn. How can it be 
ascertained, that the mortgagor will want a slate quarry ? 
rhe amount is in this mstaiue mr onsiderahle : but the prin¬ 
ciple woulvl reach the case ol a mine, d'hc inv)itgagec, 
therefore, li.iving engaged in this speculation, must specu¬ 
late al his own hazard- 


The first exception was over-ruled ; and the other allow¬ 
ed 
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Ex jiurtc HIGGINrSON. 

fHE tinu’ foi tlu‘ ‘jurrcndcr of u liunkiiij)t being elapse J, 
this petition was presented, ])ra)ujg an older to the Com- 
ixxissioners to take the suncnclei. 

^ The lard Chancflior asked, wluthcr ihert wiie in¬ 
stances of siirh anordei ; ^'Iistrving, that in the Lire case of 
yohnson^ who was emplo) ed upon a most * important pulilic 
service, though tin oidti was made, a paulon was alti r- 
wards granted upon doubtsa^ to tlu- juiisdution, 

Mt,Oweii^ in of t/ir Pitition, said^ tliere had 

been instanres Ij\ T^ord uiul the rase(u} nf a young 

man, who liad enhst< d, andg'>ne wilh tin- leginunt to (rib- 
raltar, was mentioned i !;<' c In enistaiu es ol this eas*'. 
Upon the aflldav its, \u le, ih ii tin B iriki iipt went abioad For 
the purpose ol lecovunm; a dibt due lo his cstatL : and 
took his pa^ >a;p ujxjn l\i > ii luin in d’r ui;l\ ship bound tor 
England, whnh did n *', .ii.o ** ;u tiim. 


1806. 

July 25 . 

Ol Jev in 
Buiikriiptcy 
to tin* Com- 
ini&bu)ii( i'3 to 
lake the sur- 

vender, under 
circum- 
iitauces, that 
pi evented it 
ill tunc. 

[ * ] 


The J.crJ Cw \'s< \ ^ \ 
aud made the uidei 


aid, d\e wa-^ tjuitr sidln'»Hi 


e'u ! I \ (..I'lL , -> G/' V^J 


HAKER ... H U.l. 

,flUv ‘I'J. 

GREGORY WRfGT] V be In. will, dat.d tliL «lh ot Ir.,wtotaa 

yuiif \ 7 H 7 y executor! and att-.’cd, so as U, pass ical Ccnlates, ^nmiiiy for a 
(amongst other things,) gave and lioqnciaii! d inuo the iMi- ] 
nister or Clergyman, lor the time hnng, of the I’ansh .i^iibcd ca^ 
Church oi Saint yrdvf‘>\ Tny in the County id \or- tit*, 
forever, one AiituiiH' o: u ,:iv ifut-flnuge, of 
to he issuing ami pavabh- out oi tin* rnansion-lnnise, nn*s- o ^ 3(- 
Sliage, or teiiemenl, oL c.dii*cl iW ‘'‘toih/Mff upon tma to luit p.isshy 
pay and aniilv the said ^larlv -uin r.f .,i/, tor ever, Irom «'<‘''ti'iiuy dis 

I " i " pG^llKRi , liU^ 

time to time, lor the puiipose ot in.siruaing as main pool 

bo)sof the said * Parish oF Saint JohiCh^ Toiringion^ not kurtii oi ilu- 

otherwise provided for. in reading, writing, and aruhnictic, ‘>ih'guk dc- 

Possopsion by husbaufl, ss f'v riiU i na trust' c. i'f'( ^ durtion into posscs^iou oi lu 
vtifo's sh.irc oi'flii' usidi.v: uifG.'ii.;; tj^auis' I.lt .m ‘.urviving. ( 1 } 

[*498] 


jtl) .s.*<* the not ' (1} to Jir unf'\ '-‘I > 'Uj . uid /V 

flf.’* jjiic Chit licp I'ri 1 
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Casks iN^d&AMkfiV. 


IfiOG, 

Bakkr 

V 

I{4n., 


[4,99 ] 


until their respective nj^cs of 13 yi^ajft, ^^ith 
ttrss in case of non-payiiient of such Annuity; 
tlifRof. 'J’hc sanl testator also to 

(tCOfirr HalU and Lin* snrvi\or of them, his heirs, 
and administiatois, hi^* said mansion-house, &c. Wtl&lliP' 
appurienancch, Ihubject to tlu said Annuity or yeatly^ljtot'* 
chalet:,} upon tu ref< ivc tin rents and prohtiL 

and pav the same unto IVi/qfit for his natural / 

and aftci his decease the lestatfir devised the 99id>ltiai^r ^ 
siftTi-honse, . (subject to the said Ainiuitv of SSl.) to the 
Saul yoh?} lUitts and iu'j/r^c IfaU^ and to tlie survivor-of 
tlieni, Ills heiis, ( xcruJois, ai/i administrators, upoo <'^Ust 
to rec( ivi* the rents and profits tlu ‘ "ol, and apply the ftame, 
or a sndu lent part tlureol, foi tlu inau/enance, &C. 
yfini and fi'il/nivj /'{ij/ril^ sons nl his nephew ^ohn 

Piirlvtt^ until their uspi«live a^f-i ol ^24- years ; and, when 
they should liavc attained their respcrtive aju-s of 24,years, 
then the ttslator di'Msi d and heipu athed his said mansion- 
house, ?<c, with then ajipurtenanci s, (subjer t tor ever to the 
said /\nnuit\ or iriit-i hais;:e of ) toy^etlur with all such 
Mini <3r sums ol nioiu ^ as siiould haw rnnie into the hands 
ol his ‘^.lid nustc< s loi tie rmts and jn of ts thereof, and not 
Ly tin m laid out ior and towaids tlu nmnUenaine, &c. ol 
the s.ud AYryj/n;/ J'li h'ti and IVtlmitu Ptn/rft^ unto tb^ni 
the said Pii>lrtf 'uu! W nham Pt;*htt^ their heirs, 

exeriitois, and adinimsiiaror >, as tenants in tommon, and 
not a'l joint t^ n.nils ; and, alu*i p,i\in^ seveial pceuniary le- 
y\‘M u s, and d^vis'n;; sonic (jthei cstati's sjiecilicallv, the tes - 
tati'r ^aci*, I'u viski, aaul heqiirallied, all tlu rest, residue, 
and reinamdLi, ol Ins freibc'ld, copvhi^ld, and leasehold, 
estates, and all (^tlurliis u al and personal estates and ef- 
lects, not hv him thi iein lu lore disposed of, to the said 
Jiufis andrx/'. >'f f.\r nod to the survivor of them, 
ins heirs, cxecnti- andi administrators, upon trust, to sell 
the same ; and attii pa\ nu iit of his debts, legacies, and fu¬ 
neral expenses, ike. to pav and applv all the residue of the 
niont V to aiise, hv such sale, unto and equally amongst the 
petitnmirs in the cause : aufl he appointed the said John 
lUHts and /7^///executors. 

(tcorf^c Hull a^^mc jinucd the uill ; and entered upbii 
and took posscbsion ol, the real and peisoiud estates of 
the testator; and aturwaids disposed ol part thereof. 
Gt'jr^r [lull maried Elizabeth Baker^ one ol the lesiduary 
devisees under the will; and he died, leaving her surviving 
him.—-She afterwards died, leaving an infant daughter,one 
of the Ih h ndant^ in tin ( au' e 

'flu [»imeip.d (jiu hlH'iis wlh : 
l‘>t, Wbedier the Annnil\ i-t »>/., given In tlu tni-it**' 
l .r tlu IkikIh ol the Chant} tlu trusts being void bvMh-' 
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StaiUilte, (fl) went to the residuary d<‘visee'^ imdfT tlu- will, 1 M 06 , 
W,tp thespccilit dtvisccs ot the pirimses, on winch il wa^ 
charged. n \ xsa 

jSIdly^ Whrthcr (./ cory^c //a//, by t iu< lui^ into posbesslon oi 


tjie real and pirsonul (‘slate (d tin Xl tat^r a‘^ onh ***' 

executor and uustcc inifhi th< will* and dibp("'U^» ol part, 
had suffiriently reduced into pONbc .sK-n iu^ w'lb’s diart, m» 
aa to give hini :m absol iit' tiilr, n.lUMuissibli luluNpei- 
aonal represmtaiucs. 

{(?) Mr. d/r. / 'nbhnupii , J//. <:,/7 d/» 

Knirick.^fot t^tc D^jt mbi'iih rttn> \rini vitct- [ aOO ] 

r,9t^ contended, on ilie fiP.l poiiii, ib.U ilu iiu-ats ui ilu* /\ii’ 
nuity for tiie bun lit ol tlu tjlui.u\, Ijliu^ vend by the Sta¬ 
tute, the AnnuiU went Lu tlic resuiiiav} dewaecs, and not 
to the speciliL devisees ^^llu /-’.n /t'/.s ,) making a distinctmu 
between a bcuiust ol' Amiuii’/ to a Chariiv, in Uk lust 
instance, wliu h y a.. ><.ul, and the bec^ui st oi an Aniiuiiv to 
a trustee lor a C’liaiily* so .is to vi nt the legal intciest in 
the Annuilv m the tiuhtce ; lonsi cpu'iitU, tbougli ilic trusts 
arc void, vtl tlu /VnnuiU is suil snl.sibimg uv the Iriistecs. 
fimd goes as pait «»t die estate uni spLLiI>caIl\ chsj,t.t.t d o(, 
to the residualV devis^xs. 

On the second point, it was aiguciU tl-at b'(- - a. //u'//dn 
husband, having ai.solnt.dv tnuic<l into pos^c‘'SK n ot di 
real and personal I'stati of the tcsialors, and 
of part, had suffic u nth' j.duced utLo ])osw ^si-,n 
share of the lesidue to gut* him die absolun* tiins 

M/. Alc:\an<lc7 and JJ>\ ll'Aiid., j'.' Pi A\//n‘Hr'7a'<i7^''' 
oj Stephen and J^ubti , on die iu'^t jy-'int lUMstedt^ 

that the trusts ol the Anniutt i(;r the beiu lit oi die Chnul} 
being void b) the SluluU, ilu Annujt\ s’uik lor the bcuciil 
of the spccihc deviscfs, ;ilic J\nlttt; , \ aud ritcd jaOi>0' 

V, Ihu'lock* iji) 

'The Mastiji cf the Hoi i s luJd, as to the nist poir i. 
that the testator appealed to Irtve *xpreibh iXM'ptcd tin 
Annuity out of the residue ol lus estate ; and tould ue^er 
have it 111 contemplation, that It sin mid iu any ease j;o to 
the leslduaiy tlevisees : and decided, that it should sink lor 
the benefit ol tin: spcciiic d‘*ylst es, Ahe Pnrlftl^.j a^ imil cd [ ->01 
the produce ot the premises devised to them. 

As to the St (Olid point, the J}l(tsti.r oj the Polb saul, im 
husband must be cousidcied to have entered into [losses- 
sion of the real and personal estate ot the testator, as trus' 
tee and executor of the will only, and not as husband ; luid 


^ ! ' St ii O’c j il, (. 

J /' ‘ KI l.fij(/ur,‘ 

^ ’ p 'xjO 4Hr. C y ’-'/Ki-v ffi ’rh, .'/* u!) 

Ji Hill ( 


n I ' 

C. (ff . 



501 


1806. 

onrO 

•V. 

Hali. 


Cases in CliAH.ifiiBBV. 

r*. 

thercfoie his wife’s share of the residiie CouU 
ed sufficiently reduced into possession ; so as to preveij 
sui viving to her upon his dcxcase, and of course 
iscr death to her representatives. , 


TluLtS 
,‘7pii/n 
Julif 29, 


WITTS y. DAVVKlNS.(t) 


HI 


rni^fb liY indoiitur(‘o of setllemeiii, p»'L'vic»us to the marria^ of 

murriofrc [set^ the Plaintiffs Ktbvayd Wni\ and T}(rjdl^ it was 

tlcinuit to pay witnessed, that in ronsideration of the ni image, and other 
the rents and considerations, Lihvard IVjtis convi ved certain premises 
nig to thc%1 trustees, and their heirs, lo the use ;i EthvarJ lUtts^ aod 
pointment of his heirs, until the niariiage ; and aher tlv. inair^agc, to the 
the wife, from use of trustees, and their lu irs, dm mg the joint lives of the 

in*tlofault”of’ It 11 st, that thc\ and the survivor of them, 

appointment his heirs, slioiiM pay, apply, and disj'use ol, all the 

to hei tor her rents, issues, ai.d pi ufiis, ol said heieditairuMits and premisesi 
rat ML*if such pcr‘ (ni or pei.>ons only, and for such intents and 

rrccjptVof^ purposes only, as A^ffrs IViU^ should, by any writing or 
h'M*se It, or Urn writings, to he si gin cl with liei hand, liom time to time, 
person she notwithstanding lur ecnertare, direct or appoint; and iii 
should ap- ciefaiiU of such direction and apnointinent, and in the mean 
time to time, and Irom time in ^ tune, until she should make any 

to be from such appointment, shonUl pu)’ all said lenls, issues, and 
time to time profits, or so inucli, wlieieof she should or might, from 
leases &c time, happen to make no appointment, into her pro- 

Sale by lier per hands, fcjr hci sole and separate use and benefit, cxclu* 
andherhus- ^ive of hci then iiiUaided hushand, who was not to intcr- 
sep^rte*^inte- therewitli: nor was, th(‘ same to be subject to his 

rest establish- control, debts, or engagements ; and that the receipts and 
discharges of the said A^q?ics^ and of such persons as she 
[ ^ 502 ] should trom time to lime director appoint to receive all or 
any part of the said rents, issues, or profits, should from 
time to time be gcjod and effectual releases and discharges 
ol such sums of money as in such receipts and discharges 
shall be expiesscd o be receued. 

The marriage took place ; and the bill was filed by Hitts 
and his wife ; stating that the Plaintiff Aj^fies IVitU^ lacing 
by the trusts of the settlement entitled to the rents and pro¬ 
fits of the settled estates during the joint lives of herself and 
Jber husband, to her sole use, with a power of appointment 
thereof as afoiesaiil, did about the 2d rif August, 1804^, 


\ 
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•Wij^jtfee^spprobation of the trustees, contract with Henrij 
tor the sale to him of the, said separate estate and 
antercst'’Un said premises, during the joint lives of herself 
husband for 780/. 

The bill prayed a specihr porformanre of the contract 
foV the purchase ot ]Viiis\^ parate estate and in¬ 

terest ill the premises during tliejomt I’v'es of the PlaiulifTs, 
by the Defendant Dawktm, and that he maj alsi) he com¬ 
pelled, upon having a pre-per appointment and lonvc yame 
of said estate and interest executed to him by Plainiifls, and 
all other necessary panics, Edward (kfleiing to join 
with his wife m making a good title, by fine, i^r oihrrvise, 
to pay to the Plaintiff IVifts^ or such pci son as she 

should appoint the said purchase money, witli interest at > 
per cent, from the time at wh’ch Dfiivkina took possession. 

Mf> Richards and Mr, iIorni\ for the Fhvufiffs^ relied 
upon the cases of Ftflms v. (^/) E/lh v. Athnson^ ih) 

and the other authoiitirs npcai the principle, that a mained 
woman is to be considcied as a Jrmr sole,, with r^'gard to 
her separate estate ; the last of which is l^'a/^stajf v. Smith ^ 
(e ) distinguishing th.c rases of SV.i it tt v, ITtn/f (d\ and AW/'- 
fiian V. Cariona^ if) the power not extending to an appoint- 
ment by deed, and Whi^th^r v. Snvman, \f} and Ahres v 
Jftiishy{g) having no powet of appointment; admitting, 
in the two latter cases, I^onl opinirn, that this 

doctrine should undergo \ e\ ision 

Mr- Raithhij^ for the Defendant Jhr Purchastr^ did not 
object to complete the purchase, il the tith* wa^ good. 

The Master of the Roefi; expressed his oj*lnion, that 
the latter cases did not interfere with, Pahus v, Smith ; and 
were not so intended, turning upon their '>wn circumstances, 
not upon the construction of the w ords “ ft om time to lime ’’ 


The Master of the Roles made the decree according 
to the prayer of the bill. 

fa ) 3 nro C. r, 310 ^ol i. 189. 
fbj 3 Hro. V V 340 ?i W 

fcj .‘hue, vol. ix. 320. i^L'c Par\‘iS Vol, l.i. 209 

fd]A1ho. i\ CA^Vu 
fe') 3 livo. i\ C, 346 . n. 568 . 

(JJ \ol. iv 120. 
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WKATIIKKALL ti. CiEKRING. 

BY articles of agreement, dated the 30th of yur 
reciting a lease, dated the 23d of Fehntanj 1792, by 71 
Atkinson lo yohn IVhtttam^ his executors, adininit 
tors or assigns, of a farm, to hold to IVhettam^ 
tors, administrators, and assigns, from Mkhaelmax 
the term ol 12 years, at the rent of 14^')/, a-yoar ; and thsttby 
another lease, dated the 2rth of September 179*1, AtJ^WS&njit- 
mised to fr/irtMm^ his excTule^-s, administrators, and a$sigi|i«, 
other premises to hold to fF/uftnm, ’ :s executurs, admitll^tra- 
tors,and assigns,from /Virbffr/masnvxx^ K »'the term of d years, 
at the rent of 15/. a-year ; and, that Robert WiUan^Etiwmit 
Knapps and Ilevmj //r/jZr//, tiustec'. undtr the wiilof 
son^ had agreed to grant tij Ihomas JVkitenr^ a lease of xht 
before-mentioned premises, demisf d by tlic said indentures 
for the terms afoiesaid, when and sfj :.oon as the same are 
expired, in manner and on iho cnndaion-. herein after mtn« 
lioncd ; it was witin ^sed, that li i/lmiy Knapps and Harley^ 
did thereby for ilieni^i Ivo*. si vei ally anfl le^pei.tively, and for 
fiieir seveial und isspcutive lu ijs, rxei utoi and admin* 
isirators, covenant, Is't. w’lili ll hifn/?^ liis (‘xcculors, admin¬ 
istrators, and assigns, that tluy, ll'i/k*t^ Krnp/\ and Harley^ 
theii heirs and assigns,would exeniti' ami dehverunto 
r6/;,his executors, administrators, and assigns, on or before 
the 1st of October next after the expiration of the two recited 
leases, which would he in the )ear 1803, a lease of all llie 
premises, comprised in both thosd' leases, to hold to WkiU 
enr, his executors, administrators, and assigns, from the 
29tli uf Septemhej 1803, for tin term of nine years and six 
months, if fhomas‘Am\ Sauih Atkinson^ or either ol them, 
shall so long live, the \early nnt of 1.55/., payable half 
ycaily, and undo, and subject, and liable to the same cove:-' 
luiits, provisoes, and agreements, as in the said two recited 
indentures of lease arc particularly set forth ; and Whitear 
himself, his executors, administrators, and assigns, covei-'' 
nantod with Wiilan^ Knapp and Ilarlvif^ and the survivoTi 
and the heir.s, exciutors, and administrators, of such sUr- 
\ivoi , that his executors, administrators, or as- 

.signs, would accept the lease, &c.; in which .said indenture 
of lease should be contained all such covenants, agree* 
ments, and provisions, as are contained in tlie said two re¬ 
cited indentures of lease to Whettam, . 

In 18fK) , Ixing indebted to Thovui^ Weathef^&ll^ 

agreed tri assign to him tin- hcinlit of the said artich s of 
agreemcnl, hy way of moUgage, and subject to icdcmption 
inpayment of 507/. 10.9. with inUrest; and .accordingly 
llfutttn delivered the aiticles to IVtathcmU, andbyadttd- 
')oil, dated die 30th of liiKua'ij IbOo, .uoienedlo 
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14^ ."hit' executors, administrators, and assigns, as well the 
said articles, as also all the estate, right, title, interest, 
benefit, 'and advantage, whatsoever, of Wkitear of, in, and 
lo, the same; with a proviso, that if IVhitear^ his heirs, 
ea^ntors, administrators, or assigns, should pay Weather- 
alt 5Qf/r 10s\ with interest, upon the 6ih of ^u/j/ next, the 
said deed should be void. 

Whitear afterwards took the benefit of an Insolvent Act; 
^ under which his estate was assigned to RichardGeeringiox 
. the ben^t of the creditors. Thomaa and Sarah Atkinson 
being still living, and the original leases having expired in 
1803, the bill was filed by Weathera//, praying an account of 
what was due to him lor principal and interest under the 
deed of the 6th ol January 1800; and that in default of 
payment the Plaintiff may be declared entitled to all suclt 
benefit of the said articles of agreement as Whitear was en¬ 
titled to at the time he executed the deed of the 6th of 
January 180fJ; and that a lease may be executed accord¬ 
ingly. 

The Defendants Willun and Ilarlvy^ Knapp being dead, 
by their answer stated, that the indenture of the 23d of 
February 1792, contained the following proviso : ‘‘That if 
the said John IVhcttam^ his executors or administrators, 
“ shall or do at any time during this demise, let, set, assign, 
‘‘dispose of, or part with, this present indenture of lease, 

“ or the said messuages, lands, and hi rcditamcnts demised, 

“ or any part thereof, for the whole, or any part of the said 
“ term hereby demised to any person or persons whomso- 
“ ever, without the license and consent of the said Thomas 
“ Atkinson, his heirs or assigns, in writing under his or their 
“ hand or hands for that purpose first had and obtained then 
“ and from thenceforth, and in cither of the said cases, this 
present indenture of lease, and the term and estate there* 

“ by granted, shall cease, determine, and be void ; and 
“ thereon it shall and may he lawful to and for the said 
“ Thomas Atkinson^ his heirs or assigns, into and upon the 
said demised premises, or any part thereof, in the name of 
“ the whole, wholly to re-enter, and the same, and eveiy part 
“ thereof, to have again, re-possess, and enjoy, as in his or 
“ their first and former estate and estates : this indenture, 
or any thing herein contained to the contrary thereof in 
any wise notwithstanding ; and that he the said John 
“ Whettam^ his executors, or administrators, shall not, nor 
“ will at any time during the said term hereby granted, let, 

•• set, sell, assign, dispose of, or part with, this indenture of 
''* lease, or the premises hereby demised, or any part there-- 
“ of, for the whole, or any part of the term hereby dt mised, to 
“ any person or persons whomsoever, without the license 
and consent of the said Thomas Atkinson^ his heirs or a^- 
Vot. XII. 
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1806. “ signs under his or their hands in writing 

^ tajned for that purpose.” 

WiATHERALL Thc onswcr also stated a similar proviso in the:lea^soj|' * 
the 27th of September 1794; and submitted, that 
fendants are not compellable to grant any such lease ¥ 
ear being, and having acknowledged himself to be^ wlu>iij^ 
capable of fulfilling the said agreement on his part; and^ip 
all events, they are not compellable to grant any sucb leasf^ 
to the Plaintiff. ' 

Mr. Rirhards., and Mr. ohnson., for the /Va/«ri^~ThU 
is an express undertaking to demise to a man, his executors, 
administrators, and assigns. Thc lessee therefore, supposing 
the lease made, is entitled to assign by the terms of tnC. con¬ 
tract: but upon the subsequeiu passage, providing^ that the 
lease must be subject to thc same loveiiants, provisoes, and 
agreements, in the two subsisting indenture’s of lease, it is con¬ 
tended that thc agreement must he consuliTecl, as if the pro¬ 
viso against assignment without licens»* was inserted in the 
agreement. J'be question is, upon the construction of the 
proviso, whether the Defi ndantb hav(‘ a right to refuse. 
When a part} takes a lease to him, his exf'CutcTs, adminis- 
f .508 ] trators, and assigns, hr takes an interest, txpicssly, that he 
may assign; ns a man, havine, an estate to him, his heii'i 
and assigns, has thc whole dominion ; and a covenant, tend¬ 
ing to abridge that dr .minion, car.not aT( 1 1 it ; but is abso¬ 
lutely void. So th(‘ t( rms of this engagement import com¬ 
plete dominion ; and tliis covenant cannot prevent that, but 
is absolutely void, as being repugnant to the interest; which 
is as Intge, having regard to the nature of the subject, as a 
fee : and the power of alienation therefore can no more be 
restrained in thc one case than the other. In the case of 
Bankruptev' the Assignees must have a right to assign,inde¬ 
pendent of consent. 'I'he A ssignee under an insolvent debt¬ 
or’s Act in the same situation, bound co apply the proper¬ 
ty for thll benefit of all die creditors. Admitting such 
cases as WdifVi^'hahi v. yo^iet\[(i) now,notwithstanding some 
old cases, iht Ast.ignces inn dlsjiose of every species of in¬ 
terest in die Bai)kru])t; and restraint of alienation does not 
alTect an assignee by Taw. The Plaintill' is entitled by 
urcuitv at K a'-t, if not direc tly. 

Mr, Akxandc}\ and Mt, Orven^for the Defendants. —Sup¬ 
posing the argumert correct in point of Law, that Whitear 
might, if he h.id a lease, have assigned, the riaintiff is not 
entitled to a specific performance, which is always in the 
discretion of the (’rnirt , involving many circumstances be¬ 
yond the consiciLr.Uion ol the mere legal right; if he had a 
t^'abc. Till proviso is, & u if the lessee shall Ut, stt, as- 
'Atgn, di‘pcsi oh or p.irtwith, in t'.ie most genet al tcims, 
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/Wl^out license, the lease shall be void ; with the addition 1806. 

a covenant in une of tlie leases. A construction must be 
Jbiade, that will give effect to the whole instruineut. *The Weatubjuw 
V ait effect is, that such assigns are intended, as upon the 
iMiole instrument the lessee might lawfully have ; viz. as- GtEmirB. 
signs'by license, or by law : assignments, which this gene- 
tal language cannot prevent. Thr ' ffect as lo the new 
^ lease must be the same. The Cout t wiU nut giant a specific 
performance ; if the act, being dune, would amount to a 
forfeiture. 


[ * J09 1 


The dibtinctiim betw^een a purchase and a lease has been 
often acknowledged. In the case ol a purchase, there is no 
conveyance without the money ; and it is iiidifrcrent to the 
vendor from whom he receives it: but the relation of land* 
lord and tenant continuing, there are many circumstances, 
which it is sery important lor the lessor to consider. I'herc 
is no instanie of a \oliintaiy assignee by agreement prevail¬ 
ing upon the Court to grant a specific peilormance. The as¬ 
signee naay nut undeistand the managenn nt oi a tarni, and 
may in other lespccts be suth a person as the lessor would 
not have contacted with. Lord Eldon refused to act upon 
a suggestion of doubts as to the solvency ol the lessee, [a) 

In a case (/>) much stronger, and more directly applicable, 

Lord took a very stiong line ■ holding, that there 

should be no specific periorinance, except to lire person with 
whom the agreenunt was nude j putiing it upon that ground 
merely, that the Plainlift vvas not the person wiili wdiom the 
contract was made. He has always his remedy at Jaw- In 
Brooke v. Ilewett (r) there were many circumstances j and 
Le^rd Rosslijn^ declining to decide such a question upon de¬ 
murrer, said, a strong case must be made lor lehef at the [ 510 ] 
hearing ; and the case there cite 1, Drake v. The Mayor of * 
Exeter^ [a) is against such relief. 

Mr. Eichard6\ in Rephj. — I’he objcet of these restraints 
upon the power of assignment is,ri(it to enableiht lessor to 
extort a fine, but to give him die opportunity of approving 
of the tenant. The distinction of this case arises from the 
terms, that are used ; declaring in effect, that the lessor does 
not look to the personal qualifications of the Unant; the limi¬ 
tation going to executors and administrators. The Plaintiff 
is entitled to a lease , unless it can be sliovvn, that he is not 
a fit person to have it: but there is no suggestion, that he is 
not capable of performing the covenants, or that he is in any 
respect unfit. 


fa ; Hvikland v. Ifull, vol viu. Jhardman ’ MoHyUt 
vol VI ‘i 6 r 

p/» J (/Hcjlifiy V Hedges^ I SdiO. Sc J.e/. /iff* 12.' 
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The Master of the Rolls.— According’ 
merit, used in the reply, there never was a 
against assigning. In a number of cases, that* 
curred, the covenant has been shaped as this is, eXt^ 
to executors and administrators. ' 

I wish to consider a little further the latter j^ft 
case, as to this circuitous equity : I have very dtSItiift 
upon the former. t 


7%^ Master of the Rons.—In this case the cbjedtion 
to grant the lease arises chieflv upon the proviso against as* 
signment. The Defendants say, if ^ lease had been exe¬ 
cuted to lVhiteaf\ he could not have assigned it without li¬ 
cence from them ; and therefore he could not assign the be¬ 
nefit of this equitable agreement for a lease. The Plaintiff 
endeavours to repel that j insisting, first, that there is no valid 
provision against assignment; that the agreement is for a 
lease to IVhitear^his, executors, administrators,and assigns; 
and the proviso was repugnant. There is no more repug¬ 
nance in this proviso, than in an estate to a man and his 
heirs, with a subsequent restriction to heirs of a particular 
description. The assign*' must be understood to be such as 
upon the whole, taken together, tlte lessee may lawfully 
have : viz. assigns with license ; and, upon looking into books 
of conveyancing, that appears to be the form, in which these 
leases are made: viz. to assigns ; with a proviso, that neU 
ther the lessee nor his assigns shall assign without license. 

It is then said, in the event there is an end of the proviso; 
for it does not extend to the legal assignment under the in¬ 
solvent debtor’s act, or under a ('ommission of Bankruptcy; 
the right thercfoic passes to the assignee under the insolvent 
debtor’s but subject to the agreement with the Plaintiff. 
There is no such equity ; and the Plaintiff cannot claim to 
have a lease made in his favour cither through or against 
the assignees. It would be very doubtful, supposing Bank¬ 
ruptcy out of the question, whether Whitvar himself could 
maintain a bill for a specific performance, after an act„ 
amounting to a forfeiture of the lease, if a lease had been 
executed; having absolutely assigned, as far as he had any 
interest, without the license of the landlord. But, waiving 
that, what is the effect of an agreement to assign, where the 
lease is not assignable without license ? If the landlord doeJs 
not give the licLiist, the agreement cannot be carried into 
execution. '1 in lessee may subject himself to an action ; 
hut lhat is all. A Couit of Erpiity canncjt consider that as 
done, which, il done, would extinguish the vciy subject of 
the ef<nU acf. 
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I Theo how does the Bankruptcy give operation and eflFeci 
ito this inefficient contract ? The cff^ect would be singular, 
[that the Bankruptcy of the debtor should increase the value 
jf the security ; converting what was waste paper into a valid 
Mortgage; and that against the Assignees a trust should arise, 
to which the lease was not liable in the hands of the Bank^ 
rupt. It is a great stretch to give to neral Assignees what 
the Bankrupt himself could not have conveyed: but that 
stretch is made only in tlnir favour, and tor general ciedi¬ 
tors. In Gorhig v. Warrur{a) that decision was made by 
Lord Macclesfield in opposition to the opinion of Sii yr scpfi 
Jekyll^ and the tendency of all tht' old cases ; and upon a 
strange ground ; that the Stdtute supersedes the agreement. 
How can that be, if the agreement was legal I By saying, 
the Statute supersedes the agreement,Lord Mucclesjield 2 ^^ 
mitted, that Ur true meaning of the agieement was to ex¬ 
clude Assignees of all kinds; and that is determined to be 
legal; for by a slight vaiiation of the phrase it is competent 
to a landlord to prevent the le.ase passing to legal Assignees- 
But that is determined ; and it must b<. held, that, if there 
had been a lease, it would have passed to the general As¬ 
signees. 

But that is determined in favour cjf gencial creditors only, 
not for particular assignees. I’h** Ijw interferes against the 
landlord for one purpose, not lor anoUui, 'There would be 
an inconsistency in sa)ing, Uie jrurpose fur which it does in¬ 
terpose, ib not the purpose it was to answei ; but that is an¬ 
other purpose; for which it would nut interpose ; that the 
reason it interposes is, that there were cieditors: but then 
it interposes, not to satisfy them, but to e\(xule a previous 
contract; into which the Bankrupt may have voluntarily en¬ 
tered. In Doe ex dem. iMitchmt^oti v. (a) the dis¬ 

tinction between voluntary acts, and those that pass in :nvi- 
iuvi^ was adopted. 

The truth is, that the situation in which a lessee, restrain ¬ 
ed from assigning without license, is placed, is, that he can 
have assigns only of two sorts: either an assign approved 
by the landlord, or an assign by appointmtmt or designatioir 
of law: whereas the argument in this case goes to this; that 
he may have an assign of his own appointmtnt; and has 
only to gel an Act of Bankruptcy committed, to give cfl'ect 
Co his own assignment, in opposition to the landlord's right., 
and to his own legal assignment. That is impossible; for 
the eifect is to set it up against his general Assignees. 

Supposing, however, that this is wrong, still the question 
remains, whether in this case the Plaintiff is entitled to a 
sp(;cific performance cf that, which rests only in agrecm::nt- 
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1806. First, he must maintain, that Geering' himself could 

a specific performance ; which is very disputable. The 
WiATBERAu position, that the Assignee of a Bankrupt can compel a land>| 
lord specifically to perform an agreement to grant a lease t J 
G££RfNQ. Bankrupt, has never been determined. The utmost 

tent of JBrooie v. Hewitt^ (^) is, that Lord Rosdyn would' 
[ 514 ] not say, it was impossible ; acknowledging, that the Assig* 
nee would have great difficulty to establish it at the ht^aring. 

I should think that difficulty insurmountable. But there 
was no proviso against assignmtnt What then would the 
Court say, where there is a proviso against assignment? 
Would the Court in direct opposition to that proviso exe¬ 
cute such a covenant ? 

In any view of the case, this cannot maintain 

his claim. The bill must therefoie be dismissed. 

fh ) inte^ lul \n 
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i. Coiisnuitio^ of ,i IrKrr; as nut 
rnnouiitini^ to an absolute aj^UMi- 
nuniUo a marriage portion. 

AiiotluM'letter, subsequent to the 
jmarriaj^e, authorizing tlie husband 
to draw for interest, due on a bond, 
whii h Was never exc*( uted, could 
n<»t prevail as evidence of a pio- 
misi', vvhu h, if subsequ^ nt to the 
marnag4‘, was void, us nnduvi fiur- 
*um , and a. previous promise nut 
VoL, X!! 


being shown; if that, by parol, with 
a wnitcTi jvi ogiiition after the 
nia)Ti.>g‘* by writing, would do, 
witiiiii ilie StatuteofFrauds. Ran¬ 
dal ^ V M^irifan. Page 67 

'2 Ihsumtion between the 4th sec¬ 
tion ul the Statute of Frauds, rc- 
«[Un me, Uk agreeimmt to b(‘ in writ- 
tr-';. and signed by the party to 
bi I !ia«’j;ed, ami tin 7th section, re¬ 
quiring, I hat flie trust shall be 
in.uuh stod, not that it shall be 
constituted, by writing 74 

" Hu ree upon tin* answer, adinit- 
mig A •(•nirait, iiul a letter, of- 
ieim;; Ui stll at a valualion, lor a 
CUM' cyan' (* <41 payiruuit of tin* pur- 
t iiioiicy mid flic Hank by the 
plaint Hi uh ,L«('I t im day : in default 
ul paein(‘rit tin* bill to U. dismissed 

wilh i u^ls 

Nu bni'liiig contiMct unt'l pay- 

'1‘hc cst iU* therefore did not pass 
bv ' ions dev ise; luit desccnd- 
t*'i to '.he heir Cla,sKurtr/i v. Lord 
Ltjiv^heru 107 

'The linfe, at wldn h a contract is 
to Lu |)erf(»riin'd, Is Tifit essential in 
FqUl! y, a- a! I j,f\V, 

I'jie I'l lud' a/*ainst the lapse of 
lime is in the disrn*lion of the 
Courl upuii the t iicunislam es; as, 
ilTbe foiiturt i-> aI»andoned. Rad- 
chffi IVurti'igtfnt Itqft 

5. Coniracts, fuiilrary to the policy 
of tin* Law, as a de(‘rl of gift by a 
client to ail attorney, by an heir 
to guardian, the purchase of .i ro 
versHiM fi oni a young heir, a iriis- 
let' selling to liimself, set u^-dr 
witlHiiU e\ idem e of fraud. J” I 

6Vr Aeeiios C’oioav I 

IIO.N 1 COXSIOEUAIION (bltOlTOU 
A 
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1. Frauds (Statute of) U Land¬ 
lord AND Tknant 10, II. Pur¬ 
chaser. Waiver 1 

AMENDMENT. 

Amendment permitted after answer, 
without prejudice to exceptions, 
by prayinvj Injunction, upon a de¬ 
vastavit, and a purpose of collu¬ 
sive sale by the exceufiix, a per 
son of no property, to the trustee 
The amendment confined to tin 
prayer of the injiinclion Jacob v 
Hall. Pa^r 45 

See PLEADi\a 1,2. 

ANNUITY. 

Appointment 1. Laches 3 Pub 
CHASER 5, 

ANSWER 

See Evidence I, 2, 3. Pufading 
Practice 1, 5 

APPOINTMENT. 

1. Appointment of 100^ out of 

25001. viz to two childi-en, oik 
third each ; the remaining third to 
the children of another child, i the 
power extendinr^ to their issue,) 
and 2t00^. equally to tAVo children, 
and only other objects, establish¬ 
ed, the Court refusing to lur- 
ther against an appointmonr, as 
illusory, than actual decision Mo- 
rat(a V, LouHnda ]'J3 

2. Appointment of 5500/ to one 

child, 1100/. to anoth^and 500/ 
among the others, in nu Ti¬ 

ber, held not illusory: the Court 
refusing to go further upon that 
subject than actual decision. Dyke 
V. Sylvester 126 

APPORTIONMENT. 

Interest by will, in the nature "-f 
annuity, not apportioned in favour 
of the executor of the tenant for 
life. Pranks v. J^oble. 484 

arbitration. 

Arbitratoi* has a powei, subject to 
discretion, to proceed ex parie^ 
w one th(* parties will nut at-. 
JH'oel V Leake. 412 


ARTICLfisf : 

See Executory Tiiust 2 

* ^ 

ASSETS. 

A remittance in bills and notesvfnt;.a^ 
specific purpose, viz. to ans^fe|?: 
acceptances, received by 
miuistrator, in consequence of * 
death of the party, to whom i 

remitted, held not general'icss^; 
the special purpose operating; a 
lien; avIik. h would also be the Ef¬ 
fect upon A bankruptcy. Hassall 
V. Smithrrs. Page 119 

StC M^RSHALI.iVG. 

ASSETS (yv'-ministration of.") 

Sale of real eslatt- deenvd provi-^ 
sionally, without ivaiting the ac¬ 
count of tho p(‘rs(jn:il estate pre* 

A lously applicable. 105 

ASSETS ft on version of.) 

Real estate, to be ronvt^rted into per¬ 
sonal for special pui poses,not per- 
soned propel ty to nil intents: so as 
to let ill creditors by simple con¬ 
tract. Gibb ^ V Oiigier . 413 

ASSIGNEES. 

See Han^rupt. 

ASSIGNING (Covenant against.) 

See Landlord and Tenant 3, 4, 7 , 

ATTORNEY AND CLIENT. 

StC Aghep^ment 5. 

AUCTION. 

I Snles of land by auction are within 
the Statute of Frauds; except sales 
under derree, Blagdcn v. Brad- 
bear 466 

1. Auctioneer's receipt for the depo^ 
sit, not containing expressly or by 
reference the terms, viz . the price, 
cannot have the effect of an agree¬ 
ment, binding the vendor, within 
the Statute of Fi-auds. Blagde^ y, 
Bradbear. 4$6 

!. The circiim.stance, that a person 
bid at an auction under the private 
direction of the vendors, tor the 
purp*»se of preventing a sale under 
a sum, specified as the value, is no 
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to a sprt lti« pertonn- 
aBCe; espt'rinlly in a i asi-, w lu i c' 
tjie vendors wrie Ansk^iicos uimIiM’ 
St ol’Haiikniptrv ; ani! 
the purchaser \vus not pi(‘S('nt, l)ni 
pui'cliised by un Snit^// \ 

Clarke, -17 7 

Whether bidtlmt; iit an am lion on 
the part of the\(’n<lor, for ilu* |)ui- 
pose of enhanciiitj ihe pint*, \iti- 
ates the sale, and prc\i*m a spci i- 
fic performain n, Sir.uh \ 

Clarke, \ 7 7 

15. 

BANKJU-PT 

Assipit'e in iJ.inki upltiiaxiiu; 
puiThait‘d an id' ihr Uoiik' 

nipi's niid<*r tin* (^t/immssion, In-ltl 
,1 lruslt*e ot tin jindil n{)un a in¬ 
hale; in tin* hist iH'.lain (' lot an 
eiiuitabU* ni(irTv;ai;t'e !)\ j^ossi sston 
of the det tl'i, wIkj^ hc*\nii', tb li- 
\eivd tliein iij» »»'i lln* 

produrt’ (d tin, salr, u as li< Id 
iindi*!' lln* ( 11 t's nol to 

have l(»si Ills lim for Iht* (Icln n n- 
cy. A I I'ortt ^buh 
Tilt* i htn< f of As'^iL'iitH's in Hatik- 
rMj>U'\ not disturbed on lln*omul, 
thal M'odjlors ut'i-e p'toenied in' 
actidmil from vomn;, li not k<‘pi 
back by IVaud. /w /lar.'r iSV./ 'tfv 

1 >) 

1. Pnnriplf ol tvintiMu;* an A* si* n. < 
ill BankuipUy : Hn>or ol msoKt"'- 
cy, com])Oiiudinf; with Ins i 

tors, kc. Mist ondur l : o', tiial au ! 
account t aiinut In- ■ "n\» nn niU tn 
jiisllv taken, w lide bf- !’* nuins. 

Tin- biiiiiiK- « 111 mnNt.ain*, I'l. t | 
he lb to act uiint, la I ^ ullM i-ill. b.J 
parte lo 

t The authoiity ol Assic^net-.s in j 
Bdukruplcy limited to the juirpu*-.c 
of their trust, the distribution of the 
ej^ate under the Bankrupt Laws, 
and does not therefoi*' f' lend to ju 
a.,i;ieemenl, (lo-ijosii.e, ol ‘'u sui- 
j)lus after I0.s. in th<* ptn-iid Jo ihe 
j-editoi s. 

'riie petition by apart) i laimiii}; 
.ouler such a M‘.tns u'U,>n wasupou 

Vui. XU. 


the (fiTinnstaiu es dismissed, with 
(lilt prejudice to a bill Kx'parte 
Bu) ti‘ /biqc 15 

I Assiejiei s in Bankrnptc) bound, 
as otliei pt-fsons, Ut make u j^ood 
tirlt-; unless ‘piai'ded by express 
stipulation 

t iu ir bill fiM- a sjn i die pt'iform- 
-ou tiuitloie, llie rrporl being 
i^ainst I lie tub', was di.sniiftsi-d,. 
M'" Dfinati! \ HrH'.'-hti. '277 

S Si t-oir ill n inkriiptiy of a sepa- 
falt'debl fioni the estate ai‘ainsl a 
joiiiT (U‘l)t to it, aiul libt‘rty to 
pioc- till Ivilaiii 1 - under the i orn- 
inisSKin AI lu»)U' IliHis'jn, ,b16 
r Jui is'ht tion ni llankruptcy, <*([uila- 
l)h as Will iis legal. .-18 

8. Assign(M*s sub)e( t to all ecpiilies, 
ail.K Inn*' upon tiie Bankrupt. o-B) 
JuM->flit (;ou lulwet-n oiru'ers ; as 
1/1 twt'en ilie Messenger and Sohcl- 
to! 'll liiinkiupK) P, L purtr liar- 
><{' ;i9 

10 ('ommi.ssifrn <d‘ Bankruptcy .sn- 

peisi-detl; the ptlitioiiiiig riedi- 
loi .ilist t)ndiiig, d'ht- Messimger, 
lia\mg M‘io\eM‘d jiarl of Ins de- 
maiiil from him, w'as permitted to 
In nig an m tion against tlie Solici- 
loc fiH tin* residue, and damagcb 
and ( osts, in an at tioii against him, 
:ii toig under the ( onniussion. Eat 
pftfe Ihntnji, 349 

II W lieu- the 'Uh (lav after a dot ke-t 
slim k IS a Ilol\djiy, the practice of 
the li-iiiki'ujd olVue is to permit a 
doi ki'i to be strmk upon the first 
ci]>]/hi ation tin- next day ; as, 
tiuMigli tin- oil’ll e was shut, tin* 

niiglit e.])|)ly at the (lerk^ 
M oi'eni i . J' ( oopi r. 1-18 

11 S'liel', ('*/• i»'.d<-:iiirn\ t'j a Inniti'd 
..mouTil, iia\nig paio I * the e .tmit 
of Jns « ni;ugen'ej)f, eul-tled to di- 
\idend-» upon pjoof b) the i reJiior 
under the baiikrupti y ol the pnii- 
ciptil deJ)tor; subject {Ex /tarfi 
7’'/r/’c/, Vol, Ill. 2 1'^ lo i 
dtd'uniai ol the proportion oi jj- 
\idtiid ii['iai 111 " I’csidue. of t'*(*, 
d(‘lit pioNtfl, bt‘)oi!(l that, for 
wliitb tin- '.uiely was cni,agcd, 
siij/pobing thu-t cx])iinged. 

H he surety not entitled to the 
43 
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biMK'tit oi’ proof ai^cimst other cs- 
t.iti's upoi» a (listiiK I security. /Vz- 
Iry \ . Pa^r 4 *5 5 

IJ. Order ill BankriipU y hzfomniis- 
sioners to take the siirrciuJer un¬ 
der cm iinistances, ilial |)i‘e\eiited 
11 ill t n 11 0. Pi /id) ti‘ f n -s 0 n. 

11)0 

Sre Aisi i.s 1. Lwdioui) .ind 'I’l- 
NAM 'J, 10, 2, 

BAUON AM) 1 

I Consent of a inai 1 10(1 NionKin lakt'ii 
in court, uncl( i a l)ill hy h(‘r and 
her hushand for ( \et ntion ol’a c on- 
li.Kt for sale of liei re\eisionaiv 
lontmi^enl inleiest in sIim k /To-'/- 
laiidw Cio;:’r/;er. 171 

2. Con-enl not tal;(‘ii, until ihe Mih- 
ject is a ^.'11 taiui'd. l\''y>:Uin(l, \ 
Crou'chn 1 7 l 

‘3. Lej^acy to a married woman, Mih- 
jei t to a liiV inKiesl, leduiid in¬ 
to possi'ssion, as a<^aiiisl Inn iiid*', 
suiMxiiit;, l)\ j)a}nn’Ut to hei lur-l 
band duinu',; tlie hie ot tie- pn w,ii 1 
eulitled for Jiie Dot^ivvl/ \. hu) !< 

-17 ] 

4, Possession h\ husband as < \i < ii- 

tor and trustee, not a redm fnni in¬ 
to possession of his w ifi‘\ share of 
the residue, entitling him au^amst 
her right by surviving. Pakn \. 
IlalL ' ' 4U7 

5. Trust by marriage seltlennml to 
pay the rents and ])rorits ai t ording 
to the appointment of the wile, 
from time to time, in default of ap¬ 
pointment to her for hei soli and! 
separate use, the rect ipls of hei- 
self, or the peison she should iip- 
poiiit from time to lime, to !)« I‘i om 
timi' to time etVei tiial leleases. !n.( 
Sale hy hei and her hushaud ol hi'i* 
separate iiileicst established. 

Dawk inn, :i01 

Sec Int>'uest 3. 


BIDDINGS OPKNKl). 

A person, who o]n‘in‘d hiddings, iioi 
being the pun baser, allowed his 
uses on the (irMimstam es, 
against the general lule; liavmg 
interposed at the instance, and foi 


the benefit, of the famijly. 

V in cen t . 

UISHOP. ,i7 

*SVe RhsiUNAnoN of Living 2, 

■ 

BOND W 

•SVe PiiKsi MPi'iON 7. 




bui:ac:ji of covenant. 

.S>( FoiinaiURF, 1. 
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ciiA h(;l 

e Di.'A'ISI. J 


CIIA RT, 

on'C oi’V-ltir.H 1 1. 

(MI \rti:r. 

.SVr P lies I Ml* I ION 10 

(IIARn’V 

‘S* f l)i ' isi 5 

CHILD 

.S', e l\iiui',si 1 j M \i\ 11 VMJF. 

P'MU N I aiid (.hill i> 

C:ilR()\()LO(.V. 

•SVe Coi'v-uir,ii I 1 

Cl.lLNT AND A'l'IMMlNFAh 

.SVf* AohkI'-mim' ) 

COACHMAN. 

<Srf I.if.Yi'i’ 1. 

C’OLONY. 

Jnrisdi( tioii U]U)U a t onii art ( oncein 
mg an e^lati* in .l Chjlonv 

But the (pn‘'>iioji upon the con- 
struitioii (*l‘thi‘ contrail, for a se- 
(.nrily h> w ay ol iiioi t gage, having 
been befon* a eoiut of i ompetent 
jiirisdietion in the Colony, and a 
forcclosuie and judicial sale di¬ 
rected, the allegations of fraud 
nieiely geneial, anil denied, an in- 
juni lion was lefused. White \ 
Hull. 1 


CONDITION. 
aSVc'Waivlu 1 
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CONFIRMATION^ 

^Nature and uf i oidjin^ation : 

clear evi(l(‘n( iu‘rrssar\ , li’frainl 
has been clearly establislicd 

^ Sre TiU’s! \\ 

CONSIDERATION 
EfTort of iTiadei|na< v of ( orisuli r.itioi! 
towards coiislilutinj; liauvi 'r ^ 

CONTRACT 

*S\c A(.in 1- Ml NT 

C()N\T:V \NCE { \^)hniKMN) 

Sec Vni TM \in C'(jn\ J' ^ \\i i 

V()V\ RfOIIT 

i'hou^h . operiidit < .innol sh!)M'>I id 
an East liiflia (\il» ini ii, .is im'ii- 
i'ImI subjia t, anv’ innie than in a 
map, chart, s*m i(“> ol • lii on<>I<K;\, 
fccr it iiKi) in the iisdn kImjI \\ o! ]. , 
and, wh^’ie it c .m In ' i .i« isl, t liai 
ahf)thor \\ urk uixxi tlu* -aim >111)- 
|(‘( I IS, nut oip'/inal i onipil .1 nni, 
hui a nil 11' « ')|)\, M illi » oiniii, '>li 
^ar^Jtlo!lS, v. ill he jirotei li'fj h\ in- 
juiirtion, wlinh in this i!ntaii<*i { 
was cunTiniicd till the lie min;, 
without atiuil at Law. Mufz/ffir- 
t^on \ SLrjtkdiih' .'/() 

COPYHOLD 

I Devise h\ i^enerid woids, e/: mi s- 
suai^esOands, teneini nts, inrl hejr- 
dilainiMils, for paMivnit .>1’ ch Ins, 
Will in< liid(‘ r(»p\li«>|d^, iT rei|ii]i- 
ed ; and the want ol a suru lah i 
will bi‘ supplied 

In this iiislaiii e lh(“ intention to 
snhjei t the eopyhold eslLili* ^.pjieai - 
ed in otln'i ])arls oi llie will //',/- 
lid nifi V. i'() u y'^ihukt r 1 i (i 

2 . Want ()|‘ sun-ender supplied; if 
cop\ln)ld estate is devised foi 
debts. ‘211> 

. 1 . Admittance of the jntrtirnhir teni- 
anl of rf)p>]iohl IS ,i,i adnuttaiiif 
ol tin* 1 einainiier-nian 

A dev ise of the remainder oi i‘(‘- 
versiori llieielore re([uire'. a sni len¬ 
der to the use.of tin* will Vliunh 
V Muivhf tJti 


A AdnmtaTire to a copy hold enures 
iic( ordini^ to the lill‘‘, thoui^h not 
loriecllv esptvssed. ihuuh v- 
MumUj. Poi^( i2(> 

'* 1 op\ holds not inti'iided to f oni- 
prehi'nded m devise to tin v\ dV in 
jp'ueral li iins Real aii-1 peisoiial 
‘estate,,*’ so as to (‘iititle her 
to hav* rill* suirender sup])lie(l 
(7;.VM/r V \2i\ 

‘S( t \ Ol I N 1 VIM CblNVl Y^Nl'K » 

(’OS rs 

■V r Pine i icf ti 

t 0\TsN VNT 

S'' 1 M » I I HIM 'i'lu Si 1, 2, a Foil' 

1 I.n eiM. 1 

t'('\ h NAN r faeainst assit^ninj); ) 
Sit L vaoi or and 'J'l.NVNr a, 1 7 

( OCR r i.c’CEi-si \sncAi. 

Stf El I’! Ksi vs I le M ('nrur W’n.u a 
CREDirOIi 

I Whelliei a setll<‘ni(‘nt after mar- 
natn', leeirmi;^ ,i p.irol aj.;;reenient 
Iieloii* inai naip*, w liirh liad actyal 
eMsteiu (*, (.01 stand a,t^ainsi credi- 
toi s, Qui} u 74 

J. Eai lies not to he imputed to cre¬ 
ditors, iindei adi'vise for debts, as 
1f» an individual fic'visee, to pre¬ 
vent or limit tin* an oiint of rents 
and profits, e\(‘n a'-^ainst an infant 
lien Cdus'^niakcr, 1 

i Distnntion hi'tween ei)*ditors and 
le-pilees under a ( harfo* of debts 
.,fid I< .''.a les 'i1ie buTiier are to 
I •<* jiaid in j)reierf‘)!( (* I 54 

1 'Die Si jtiiie of r iaiidnlent Devise.s 
would pi(*vi‘iil a deMs^* (bi le<»;a- 
(les to the prejiidi'e cd i lediiors 
by spei laity ; l)Ut not a dev» ,< lor 
rlebi •> ';eiiei ally; ihou^^h that nni'-ht 
la* tin* 1 lie* 1 I ' 1 

) Ijinh 1 a ( har"e of debts creditors 
bv simple eonirai I may, by mar- 
bliallnn^, iollow^ de\isi*d estates; if 
no (h'seended estates, or th»*y have 
been applied. 1 ’4 
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■S’dr CoTYHOLD 1, 2. Elkction '2. 
Pov I-.R 4. 

CROSS HEMAINHERS 

^SVc' dovish i 


D 

DKivrs 

•SV'f* Di-visi 1 

DKCRF.i:. 

See pR vr rrc’j I 1 > 

DEFENDANT. 

6Vr Ui.vivou 1 

DEI.IVKRY. 

<SVf VOLUXTA R V CON V T.YA N fM, 1, 

Di: POSITIONS 

Sic PKxc’rir'K T 

Di:VISK. 

1. Doviso and bi‘(pit'st ot’all tlu* tr,- 
tatoi’s leal and ])eis()nal rslalc in 
(h'ciiatfit to pa) all siu h anniiitKs 
legacies, or bequests, as he should 
give orbecpieath to he paid out of, 
or charg('d u]>on, his r(‘al or per¬ 
sonal estate in Urnutth by his Mill 
dv any codiril, wdiether witnessed, 
or Qot. 

A charge l)y an unattesled codi¬ 
cil is void ; this being not a ehai ge 
by the will of legacies, but a resei- 
\ation by a will, (‘xceuted jucoid- 
ing to the statute, of a pouei to 
charge by an unattested jiaper As 
to the objection, that th(‘ real (es¬ 
tate w'.'is not charged as a subsi¬ 
diary fund to tb(' gei'cral peisonal 
estate, Query. Rfjne v. ( 
hanie A/§e jy 

2. The reason, that a charge of de.its 

and legacies upon real estate by a 
will duly executed cav«?rs future 
debts and legacies, though bv an 
Unattest^instrument, is their Hue - 
tuating nature. 27 

■ 3 , pevise by \ery general and I'xten- 
- aive words lestrained upon the ap¬ 
parent mLCiition. Gj'cen v. Ste 
lihena. 4iy 


1. Devise to the first and Other son^t 
in tail-male, and for watitof 8uch> 
is.sue, to the daughter and daughWf 
ters, her, and their heirs, as tfinA\ 
anis in conmion ; and, for want 
such issue to three nieces, andtKe^l 
s('\ercil and resjjective heirs'^ 
e\('r, as tenants in common; 
foi want of siKh Issue, to the tei-^ 
tatoi’s rii;ht heirs. 

\s If) the esi<ite of the nieces, 

I he prior linruiUions having failed, 
and tlie jnqdicalion of cross re¬ 
mainders, Query dnrn v, Ste^ 
/'//. . 419 

s 'PriisL .n annuif) for a charity' 
fbji-i;efl u])on ■ di‘\is<‘d estate be¬ 
ing loid under the At I (ieo, 2. c. 

floes not pjss hv a residuary 
disposition, Init sinks fiir the ben- 
t til of spf'c ifu (IcM les. linker 
Half. 497 

iVC' C'f)|’^UO10 , I'AM'irORY De* 

\ isi . W'n T 

L 

FCrLhSlAS'nC AI. COURT. 
Pra< In in the Iscf’lesiastical court, 
that the paity, < ommg into court, 
and (hum* any Uf I himself, vacates 
a pow'er ;;i\eu to anoMii‘ 1 * to art 
for him. 

iSf'rWii.c v) 

IkllsCTAlKNT 
Sir PRVSI MUTION J 

FLKC/nON 

1 ^^'idow mit bound b) eleclioi) 

made under a mistaken Impression 
of the e.slent of th<‘ (laim against 
ln‘r. Kuinry \ Coiif^sinakn. 1)0 

2 d he dortiine ofclei'tioii not ap¬ 
plicable against creditors, taking 
the benefit of a de\ ise. for fU bts, 
and also enforcing the legal riglit 
against other funds disposed of by 
the will- Kidney v. Couaamakcr. 

ISO 

i:nemv 

Commission to examine witnesses in 
an enemy’s countiy. Cnhilt \ 
Shrphtrd. ')J > 
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ESTATE (Conversion of.) 
.Money, untler a direction to be laid 
out in land, (oiKsidei ed as real es¬ 
tate under a i^enctal disposition by 
the wiU ol’ a person, (‘iititlod to u 
Sj absolutely in (‘itlier shape, oi ‘‘ iln’ 

. ^ money and land,” in the al)- 
. sence of intention : tin* word Mo- 
*; ney beini^ aiis\ven‘d b\ another 
fund of stea k. Jiuhiiitl.h \ l\id- 
dulfih, 1 n i 

KSrATIs TMl. 

iSV/' Ill-111 1 

i:vn)rA(']:. 

1. Lease not di < iiecl np(nt < \pendi 
lure in repaiis and iinpiove nu nts 
under an alleiti'd .'i!:;ret nunl, piov- 
ed by one witness; tlu aiiswii 
containini^ a povitiw <lenial oi tlu‘ 
ajjrec nienl ; whnli .lenial wastdso 
oonfirnierl bv (in uuisiaiu t*s, J*i/ 

Iffiq- V. Armittiirr TiJ 

'3> No de( MM* up<ni the e\nlt*nM nf 
ii sine;le witness a|;ainst th<’ an¬ 
swer, unless tin* ansvvei is not po¬ 
sitive, or the witness is » onfirnn'd 
by cm iinislaiu es, «o 

3. Answer of one defendant not evi¬ 
dence against another. As to the 
answer of a mere trustee, ai^ainsl 
whom the IMaiiitifl'does not desne 
a personal decree, (^uenj. J^Iorac 
V. Ruytil 

EKaniiiiatlon to credit of a wit¬ 
ness at law. 'tos 

Svtf AoilKKMKNfl I ConHIaMATIOn 1. 
L\enF.s 1,2. FiaencK 13 JhiL- 

SllfMPTJOS. 

EXCEPTION. 

.9re P«\t IK*}-. Cn Ufi'KIYKR 1. 

EXECL'T(ML 

1 . Though Uus( ourt will appoint a 
receiver upon misconduct of the 
executor, it wUl not upon the sin¬ 
gle ground, that he ia in mean 
circumstances. Auo?^. 4 

K-xccutor, under a direction to ac¬ 
cumulate, having iicconie a Hank- 
rupt, his estate was cliarged with 
interest at 5/. prr cent, with rests. 
Jj'jrnfurd V. Dorn ford I ’7 


Executors not trustees of the re¬ 
sidue for the next of kin: two of 
them only having a legacy, ex¬ 
pressed to he a testimony of re¬ 
gard : and immediately following a 
|).nli(ular trust, inip')sed upon 
them. (irijfi^hii v. Ilumilton, 

Page 29 B 

4. Probate com hisive as to the cha- 
i ji tt‘i of cKi't utor. GrtjfitAs y. Ha- 
111 ill on, 298 

The appointment of exixutors 
gnes a joint mterost in the resi- 
dm , whnii, not being severed, 
burvixed i»rif]\>hH\, Hamilton 298 
r>. EsLciutor, having a legacy ex- 
])U -^sK loi his ( jre and trouble, is 
a tnisti'e of the residue, undispos¬ 
ed of, lor till* next of kin >08 

7. One of the executors being a 
tnisle«* f»l tb<‘ rt*sirlii(‘, all are lius- 
tees. 308 

H Uneijual legacies do not make ex- 
c cuior.s trustees of the residue. 309 
*j A h'g'ary to the next of kin does 
not n bui the trust of the residue 
undisposed of. 310 

10 I’.xecutor ik>t charged with inte- 
re-^t for a balance in his hands, re- 
laiiied under a fair misapprehen¬ 
sion of his right to it. Bruert v. 
Ptmhcrton, 386 

EXECUTORY DEVISE. 
Limits of executory devise 21 years 
aft<‘r lives in being; with the pe¬ 
riod of g( station. • 232 

iVr ExbcuTORY TauST. 

EXECUTORY TRUST. 

1. Covenant in a marriage settlement 

to settle leasehold estates in trust 
for such persons, and such or the 
like estates, ends, inlcriLs and pur- 
pose.s, as far as the law will allow, 
as were declared concerning real 
estate, limited to the first and other 
sons in tail male, with several re¬ 
mainders, executed by giving the 
absolute interest in the leasehold 
estates to the first tenant in tail in 
possession, having attSiined the age 
of 21, Countvsa of Lincoln v. Duke 
of A't'ivrantle, 218 

2. No difference in the execution of 
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*111 executory trust by will and a 
covenant in marriage articles. 

Paj^e 227 

3. Distinction between a will, making 

a direct gifl and a i ovenaiit, by 
articles, to be cxcciiUcl; not be¬ 
tween a r()M‘nant upon considera¬ 
tion of iiKirriiige and an exet ii- 
tory trust by will. 230 

4. Executory trust I)y will. 2 SI 

5. Effect of a dire( tory clause' in a 

will; raising an exec ulory trust, 
which equity w'lll mould to the 
])ur])oses of the testator. 'J ]A 

6. Distinction hetwc'cn trusts exe- 
c uted and executory, and tlu' eflec t. 

Ser ExbeoTORY Diais>. 

E. 

FATTIER. 

Sec Parkxi ami Child 

FEME COVERT. 

BaHON AND Fl.Mt.. FlNh 1. 1\- 

TKKKSr J. 

FINE. 

See Laches 1, 'J. 

FINE OF LAND er firovisione viri. 

No objection under the Statute of 
Ifen* 7. to a fine of lands taken by a 
/eTtie coveriy ejc /irovmune -uiri ; if 
the heir in tail join>. Curtin v. 
Price, 8 y 

FOREIGN STATE. 

See Enemy 1. 

FORFEITURE. 

Relief against forfeiture, where com¬ 
pensation ran be made; as against 
a clause of re-entry for breach of 
a covenant to lay out a specific 
Mim in repairs in a given time; 
and not limited to cases of acci¬ 
dent, &c. but even against negli¬ 
gence, and voluntary acts. Sanders 
V. Pofie , . 282 


FRAUD. 

See Aghkemeni' 5. Confirmation 1. 
CoNbiDEuAiioN 1. Laches 1. Mis¬ 
take 1. 


FRAUDS. (Statute 0^) 

Defendant insisting upon 
of Frauds, admissions by the an* 
swer are immaterial. Bladen y, 
Bradbear. Pa^e'466 ’ 

Sre Agreement 1,2. 4 ^ 

'K 

FRAUDULENT DEVISE (Statutfe'"' 
of.) 

Set ' CREDirOR 4. 


CJ. 

cun' 

Ste Voj.i, MiY Conveyance, 

(;rani)ci[ili). 

iV’C Imeui si 1. Maimenance 1, 

V (;U/\RI)IAN AND WARD. 

Sir Agkkkment 3. Parent and 
ClMM), 


H 


HEIIL 

1 . A remainder in I't'e by seitlement 
to trustees, limited to the life of 
tlu* tenant for life, though not so 
expressed : the object of the tiust 
tenninalmg with that life; and a 
remainder following to tlu same 
trustees ujion the ileath of the 
tenaiil for Ufr for a term of 5 ears. 

A subsi'ciuent ri'inainder there¬ 
fore to the heirs of the body of th(* 
U'lidTit for life held a legal estate; 
uniting with the h'gal estate for 
life; and vesting an estate tail, 
according to the nik m Shelfn/s 
case; not an e(|Uilahle eslat«‘, ca¬ 
pable of taking ofiert only as a 
contingent remainder. Curtin 
Price, 81) 

2 . The rule in Shelley's case takes 
efTect, where an estate of freehold, 
though during widowhood only, is 
given, with a subse([uenl limitation 
by the saiiu' in.strumenl to the 
heirs. Cur/tS \ . Price. 

3 . Resulting trust for the heir: a 
special disposition of money to be. 
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raised by sale (if tlio estate, failiiii' 

by lapse. .tio 

Ser Acrkkmen r 5 Ciunri or ? 

hereditament INCOftPO- 

UKAL. 

fSlee Elcups 2 I’uLsUMi^nos ^ 

IIUSB \N1) 
liVKO.S .wo I'VMY 

ILLUSORY AIM>()IN'rMKNT. 

-SVe AiM’oiN'i ni-AT I, 2. 

iMPFirnxr.Ncr 

SVr Imi NcIlov 1 I'uvciif’L I'' 
LAllM.K’A'l U>N 

•SVe II FIR I 

inaim:qi:\ey 

iSV/* ClJNSlDi R \ 1 H)\ ' . 

! NC() U Vi ) K I . A1. 11L K LIITIW- 
MKNTS 

^SVt• LaCIJKS 2, PrFAIjMM ION 0 

INCUMBHANCl . 

See l\\ur\ 2. 

INFANT. 

Stt CHI'on OR 2 
INJLLNC/nON. 

\ to <li<* answer for on 

pt itioeiice is ;»oo(l i aiis» Lm:anisl 
djssolMn>> an iujiiiRtioR. Push-'r \ 
lUnfliij l.S 

Set ('oi*\iMcnii I. 
\KTlMVSr 

* \V lietli'O* a l/'ij’iny to a i^runcl- 
t liilfl, payable upon a coiitiiv'fucy, 
or fU .r future day, shall carry in¬ 
terest, us in the case of a child, 
Qumj, 

! Wln‘Llu‘1 inU'ics^ « .in In iLiWui‘‘i I 
by pelitioin llio t\* » n'e lonCiintie' 
no diierlnni* us to nilei<.-*t, 

ii/. Hi/it/e \, p<7uh/rl*..; I 

K* Ntj escoplniu in tir>oU) of a wife, I 
.i^loVJ slnkl, lo t!ie nde, ll\it 


lej^acy does not bear Iivtcrest, f)c- 
fore it is payable. Stmt v. Rohm- 
,vo/r. 461 

1 C iaim of '>/. per cent upon a Ic- 
i'a< y, as hemv; ^^iven out of a ca¬ 
pital ill trade, not deridod. Stent 
\. Rnfunt^'jn. 461 

See ion 2. PruriiASRH 1. 


JOINT TENANT 
s<( Ex> n TOR 5. 

JURISDICTION 

SrrlJwKRLe^ 


L. 

LACHES. 

\ IsfliTt of l(‘n^th of lime, not as a 
bar id relief ui^ainst fraud; but 
b\ v\ay oF (‘videnee. 374 

? h.th'ct of Iciixth of time, as evi- 
ilein r, in the insfaine of incorpo¬ 
real liereiliUiiueiils 377 

C J'lHia t of lar lies with reference to 
the iVnuuily A( t. 378 

See PrkscmjtIon 4, 5. 

LANDLORD AND TENANT. 

). No reln*f upon general equity 
from expendilutv under the ob- 
ser\ ation of the landlord by a te¬ 
nant, but not under any specific 
I'tr^^ai^tnnent or arrangement. 
lin^ \, ^rmita^e. 78 

? As to expenditure by a tenant 
willi the knowledge of the land- 
loj'd, aware also, that the lease is 
bad, Query 85 

2 W'^hether an agreement for a lease 
with usual (ovtnants, includes a 
covenant against assigning or un¬ 
derletting without licence, Query 
In this instance, upon the parti- 
riP.tr ronstrucUon of the agree- 
iiif sii, (br I lie lease of a fai^, the 
SI" i, other clauses'as ax-e 
'• n w '* in ‘M !' ^ ast s” had not that 
eller't Vert \. I.i.-ULtl'^n f’fSf', 

!. \\ In'tlii r iiiidrr an agterinenl for 
Ir.iM, loutaining* all piopei'co- 
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\onaiils, a covenant ag^ainst as¬ 
signing or under-letting should be 
included, Qut'nj. Ja?irs v, Jones. 

Fapre 186 

.S. Covenant ..igalnst assigning with¬ 
out license determined by a li¬ 
cense once granterl. 101 

6. Reliof to a tenant against the 

lapse of lime fui it'])airs in the 
discrehoii of the Cf>urt upon the 
c iiv unistances. l.M 

7. Covenant in the h'ase not to let, 
set, o^ demise, the premis< s, or any 
pa It, for all or any part of tin* 
tei m, without ( onseiii, restrains as¬ 
signment. (irevnaway v ./Idams 

8. Hclief against forfeiture h) bri'ai h 

of covenant by h‘ssei-, w here ( oni- 
pensatioiM an be made /Jfnus \. 
IVfst. 475 

9. Proviso against asslgnimnit wilii- 
out license in a lease to tin* lessee, 
his executors, admmisi t ators, and 
assigns, not re])ugnanL; ilie ton- 
strurtion being such assigns as he 
inay lawfully hau^: v/z by hnnise , 
or by law, as Assignees in Bank¬ 
ruptcy. Weatherall v, Gtcrin^. 504 

10. Though Bankruptcy supersedes 
an agreement, not to assign with¬ 
out license, that lias been Ik Id 
only in favour of general« i editors , 
and where there is no actual lease, 
but it rests in agreement to grinit 
a lease, an individual raimot havi* 
a specific performance in opposi¬ 
tion to such provision; and it is 
very disputable, whether the ge 
neral Assignees could obi,i in n , 
even if there was no sin h pro\i- 
sioii, Weatherall \. (iceriri!^ 50 1 

11. Whether a jiersoii, entitle 1 un 

der an agreement for a lease, to be 
void upon assignment without li¬ 
cense, having assigned without li¬ 
cense, can enforce a specific per¬ 
formance, Quei'y, 511 

LAP»fc 

See Hr.iR 3. 

PKASK. 

See Exi ei'rouY TimsT 1. Landloiid 
AND Tenant. Tiaiw fou Yeaus. 


UEGACY. 

I i’(l»'r a general b<'f|uest to ser- i 
vas*-. a coachman, provided with ^ 
the ^. rriage and horses by a job- 
master, aicfjrdmg to the it,sual/ 
course of that busim^ss, not enl?^ 
lied. Vhilcol V. Bromley. Page 1 
Bequest to the children of /fo- 
“ berf Hohres^ late of A'or^ich^ 
now of Lo7i(iun^ the sum of 100/. 
.i-piere.” Robert //o/wc# had left 
A or7tv< at the age of 14 or 16 j 
and died i.i London several years 
before the wdll. His only surviving 
child ent’Becl to the legacy uganisf 
the claim <u te - children George 
ifohnts^ fr^rnuoly of Aor-n'T/f, re¬ 
siding iti / s/.' ' 07 at thi^ testators 
death, u])on tli<* ^uggi stion of inis- 
take 

'I'he rigid no* barred by merely 
signing a receijit as a witness upon 
payment hy the exo( utor, to the 
adverse pail) , not uiiiiountiiig to a 
releast' or fiaud Holmes Cus 
tanre S7U 

Legat y to yl for life; then to hoi 
thiidien for maintenance, and to 
he equally divided among them on 
tlieii’ an IV mg at '21; followed by a 
legal y to B. on tlie same i ondi- 
lions, on his attaining the age of 
J 1The h'gai y to B. t onstrued 
ill lht‘ same mannei as ihc other. 
7or for life only; bre, / ons'd^jn \ 

1 PavimMit in pari of a legacy or- 
dei’t'tl on nmtion, with consent; the 
fund admitted Lo he jiiupie. Peara 
\ Baron, 46^’ 

Str Cm oijoK i. DiMsi. '2, I vie 
ur.si 1. h 1 Maimenauj 1. 

LKNfiTH Ol- TlMi:, 

*SVc LAeiiES I, 2 PiU'Si nriiON 4, t. 

LIEN. 

L Lien by possession of litlc-deeda 
disapproved ; and not to be extend- 
cil, willi leh'rime lo llte Statute 
ofriaiids. In tills iiisluiur it faiJ- 
ccl; the deeds being deli^erefJ, not 
iis a piesent seeurily, but for thty 
purpose of having a mortgage se¬ 
curity created, jVonis v. WdLin 
son, - 19'. 
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I l[bnkitu]»tcy of the pur- 

<1 chattel, vtz timbei 
)er the vendot hai> a 
‘mity ppo\e the dehcwii 
Mx. fiarii. Gwxjnne 
^ ^ Pa^rt 379 

’ StOpIfitgC tn aansUtt upon tht 
grovinp equitabh lieu, not of 
v*ycin4iiig the c ontr \ct 38 ^ 

upon a iale oi leal 
estate ■?S> 

No stopping 271 transUu attei fhh 
itryorpait >8 

See AsbFis l Bakkkufi 1 


IIVING 

}Ifsic,\\iion oi? J 1VI\G 1, 


I LNACY 

*u alurtln d* ath ol a lunalu 
( paynitiit nt a (l< bl, t tz an at 
ucy’s bil) upon a utainu, o\tr 
t n hed by tht lunar) , and no n 
port of <kb<b. il the petuion is 
pusrno d in tin life oi llu lunatic 
But Iht debt mu'^t be established 
It laM is^ /larte M^Dougal >? t- 
Return to i Commission ol I iin i 
i y, that the pai ty ts so fai dt bill 
tab d m his mmd as to be incapable 
ol the gineral in iragtment of his 
ifTaus, quashf d , i iil i new Com 
mission 1 sued i ** Mt^iua 
c iduini" not i suing in lunacy 
A r fiarti Cn/ntnt'r 445 

1 be Comniissjoii of 1 unacy appli 
c ibk to mrapicity liom rausts 
distinct from lunac y, as old age 
but the ieturn,il not in the woids 
ol the Commission, must have 
equivalent words, and in such a 
< ase, the pioper leturn is, that the 
party is ol unsound mmd , so that 
be IS not suflicienl foi the. govern 
ment ol himseli, &e Lx fiarte 
Cianmer 445 

Privilege of the party> who m ti|e 

to at tite 

Ex parte Cranmer MS 

Oi 4 er, that a peraonr^ against 
whom a commission of lunacy was 
esubhahedy should he dulutied 
«P to th« wawji^ 

voi»> 


Habeas corpus not necessary 
Ar parte Cranmer Pa^ 445 
6 No special verdict upon a Com¬ 
mission of Lunacy 4s0 

* Lxplanalion of JS/on compoe men 
tis ’ 450 

8 In c ases of lunaev the notion, that 
thi moc c has an inHuencc, ciw- 
neous 453 


M 


MUNIFNANCF 
Mamtenanre not allowed upon le 
gieiis by i giaiidlathii ttT his 
v,randrhildien, at 21,with interest, 
though tile 1 ither was not ol abi 
hty to m urt iin them thi h ga< 'cs 
with the irvuif si being given over 
in the tvMit oi death under 31 
J rrw^^on V Chaptnan 20 

Sic Paki^vi and Chu.i> 

I MAP 

♦See Cot vniGHr 1 

MARRIAGE 

See Agrefmvnt 1 CnEMTOtt 1 

MARRIAGE ARTICLES. 

St** Lx.EcujoHy Trusi Ij 3. 

JMARSHALLING 
Assets mdishalled, if it apj^nrs at 
my peiiodof the cause, that spe^i- 
ciiliv creditors hive gone ujgllk 
tiu peisonil estite, though the 
oil! IS not liamed with that view 
(jibbs V Ougier 413 

See Crfuitou 5 

Ml 1 lUS INQUIRFNDUM 

Ste Li ^ ICY 2 

MISTAKE 

Equity from expenditure upon ano 
tIusiKa estate through inadvertence 
ormisukc , that seeing it 

and not Jiitt rhring SSf 85 

See Ljecacy 2 PuAcric f t5» 


MONEY to be laid du,t in I am! 
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MORTGAGE. 

1. A second mortgaj^ee, to redeem a 
prior mortgage, must make the 
heir of t]\e mortgagor a party, 
though the second mortgage is 
only of part of the CTitales com¬ 
prised in the first, and under a dif¬ 
ferent title. Palk V, Lord Clinton. 

4B 

2. Mortgagee under a trust to raise 

money by sale or mortgage has 
only the remedies of a mortgagee , 
and cannot call upon the'trustees 
for execution of tlie trust. Palk v. 
l.ord Chntov. 48 

3. Subsequent mortgagee, n^deeming 

a yiiior mortgage, must redeem it 
entirely. 59 

A. The right of the first mortgagee 
with the legal estate, to tat k as 
against mesne mortgagees, does 
not cover a niortgag-e of the equity 
of redemption, coming to him as 
executor. Parnrtt v. lCrfi/07i. 1 '0 

5. To postpone tlie first morlgaget* 
on the ground of leaving the title 
deeds in th«‘ po'.sessinii of the 
mortgagor, the t ase must amount 
to fraud. Barnett v. Weftton. ! >() 

6 . Preference of a mortgagee of tlie 

equity of redemption, getting in 
the legal estate. l:i t 

7. Ground of redemption of a moi l- 

gage, and of relief against non¬ 
payment of rent, that the olijec i is 
a security. .? > > 

6 . Ground of n demption of a mort-1 
gage, that the object is a securi(\ 
for money. .53 l* 

9. Mortgagee in possession, ihougli 
answerable, beyond fraud, for wil¬ 
ful default, is to take the fair rents 
and profits , not hound to engage 
in, and will not b<' allowed foi’, 
speculation and adventure, 

V. Will in ms 493 

Sec Party 2. Prksumptiox 8. Trust 

1 . 

N. 

; NEGUGENCE. 

See FoRTEi'iuRE 1. Laches. 


NEXT OF KIN: 


Under a residuary bequest: to 
“ next of kin in equal/.'icleglfecj' 
brothers entitled, 
phews and nieces. ^ 

Pitcher, 

See Executor. 3. 6, 7) 

3'" t'i ^ 

N UDUM PACTUM, 

•St e Agreement E 


O. 

OPENING BIDDINGS. 
See Biddings. 


PARENT AND CHILD. 

1 . Ortler for a guaixlian and mainiC' 
nance for infants upon ill-treat¬ 
ment Ijy their father. Whi{fi^ v 
Hales. 

See Mvintenvnoe I. 

PAROL AGREEMENT. 

See Crkdii'ob L . ‘ 

PARTY. 

1 . As far as possible the court endea- 
vom\s to make a complete deerct*, 
embracing the whole subject, and 
determining the rights of all par¬ 
ties interested in the estate. 58 

2 . As to the necessity of making all 
incumbrancers parties, Query. 

58 

) A vvituess not to be a party. 34"'- 
See Pleading 2. 

PLEADING. 

1 As to lelief unde I the general 
pr.uc'i, difieient irom that prayed 
spei ifi( ally, and whether amend- 
nit nl is not necessary, Queiy. 

Palk V. Lord Clinton. 48 

2 . The plaintiff praying relief, to 
which he i» not entitled a sale 
under at^ust, instead nf’avTftdlBiiip- 
tion or foreclosure, as a mortga¬ 
gee) cannot have the different re¬ 
lief under the general prayer.* ?But 
the firoper relief may be obtained 
> by amendment; and for* that putv 



TABtE OF 

pose anotlitr party beiiitr neces- 
saiy^ liberty was g)\f‘n to amend 
by adding partu s (which includes 
the introduction to the staieme nt 
its consequential upon that 
lition^ and pia\ing such relief 
^ as he may be advised Pa/X \ 
Lard Qlinton Pat^c 48 

i No relief und< i -in agreement, 
stated by the answtr tlu bill not 
being adapted to that agrocmeni 
but framed upon a diffrrtnt 
ground , which failed Filling \ 
Jrmitage TS 

POST-NUPTIAL SETILF 
MEN I Ste C Ri^DiroR I 

IHmLR 

1 Distinction bitwcin a power ind 
absolute j)j opt i ty A powei, un 
lessexiculed, not assets foi debts 
Holmea v C qhtll ^ )6 

^ Powei cMcuUd by v\ill, but af 
ttrwards disthaigtd andantw 
power cie lU d A substqiitnl ro- 
dit,il Will not b> tin rniit (fleet of 
icpublishiug tin will bt in < xecu- 
tion of the powt i Holmes \ i ii( 

hill ^06 

) Fhoughequity will in certain casts 
aid d (ldecU\c exciutionof d,pow 
11 , the w ant of execution cannot bt 
suppliede\enfoi cieditois llohm^ 

V ( ot(hiU ’Oft 

4 Pow(i (If ftclivc ly 4 xeeutt d lor a 
stranger 

Whtthii t!u ouit would sup 
ply the dtfecl, and j^ivi tlu luiid 
tocrcditois, Quay ^l 

Hct 1 CCLhSItSlII CL LOIUI 1 \o 

L[ MAR\ LoWW \\i I 

PR ^C IK 1 

I Whue i p utv lb i\ouliugsti\K(, 
and tin C leik in (ouit is dtad, tlu 
ptopei (ouise is to move first, that 
service ol a subpeena to pupie a 
Cleikmcourton the Sojimtormay 
ibe good seme e, if none isnaimd, 
then, that senicc on the Soiuitoi 
limy he good sei vice Pr&tu klynv 
Coihpun 2 

Hi, Th)^ practice to direct a reference 
upon thft. udo on after an- 


CONTENTS. 

swer hmited to the case, where 
the title only is disputed Cjorn 
/tertz 1 - Page \7 

3 Oi*d( r under circumstances to p ly 

dividends to trusties, oi one ot 
them Shorf6rtdqe*s Cast 38 

4 Special older upon ciri umstances 

foi Urn o insw 11 without In st ob¬ 
taining tlv usual older -Vbrrwv 
Kennedy 66 

5 Ordei to take the mswei of d( 

fendants, out ol the junsdie lion, 
without oath and sit,natuu Hard 
in^ V Hauling isj 

6 Ordei to refi i baf k to tlu M istt i 
an examination, uiulei the diut. 
tion in d dtertf loi evhsHfrtrtiou 
of tin piUus, to stf win the I it 
was sufluieiit 

Fxception to tht rcpoil, and m 
th( geiu idl terms, tliat tlu Mastei 
bad leported tht exinimation sul 
he lent, wheieas he ought to hate 
jcpoiUd It insuffidcnt, isiegulai, 
but not to be encouiaged, and 
therefore being ovei luled, costs 
beyond the dt posit were given 
Purcell V M^Jstamara 166 

r D< positions lefeiied for scandal 
ujion motion of couise, withoHt 
notice Eastham \ 1 iddell 20\ 

8 A person having attended Under 
a subpceiia as a witness, but re¬ 
fusing to be sworn, oideied to at- 
l( iid to be examined, or stand com¬ 
mitted Hennegals Mvance 201 

} Ihe piarlift of personal seryice, 
is a foundation for process of con- 
t inpt, dispensed with, where the 
pally must have notice, a$ upon 
i holt Ol del lor execution of ade- 
(Mt Ptdfr V Kidder 202 

K) 1 i I pi ac ticL lor pc rsonal servic(, 
as 1 foundation foi piocfssol ton 
t( mpt, (hspeiised with undei cir- 
(umstanc e s, a p ii ty det laring,he 
would not execute an oidii, and 
absconding to avoid it De Man- 
neviHe v Dc MannevUle 203 

11 Aflii in orcbfti upon a patty in 
the cuis( foi paytvtent qf wney, 
the piopei couise is ^ a^ach 
niciit* and upon thv- letmuiothat 
dff 01 del ior commitment Bowc* 
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12. The master not order^ to certi* 
jfy, whether he was satisfied ivith 
the produertion of papers by a par¬ 
ty. Cotton V. Harvey. Page 

13. EKamination to the credit of w it- 
ncss cun on^y be by order upon 
special application, with notice, 
whether before or after publication. 

Therefore idencc taken to that 
point upon the examination in 
chief suppressed, as impertinent. 
Miil V. MiU. 406 

14. Order on motion, with consent, 
to reetify a clear mistake in a de¬ 
cree. Newhouse w Muford, 456 

15. Order on motion wdth consent, to 

^ cit'sir mistake in a deeree. 
It must be a separale, supplemen¬ 
tal, order. Lane M. IJohbs. 4 58 

16. Order to dismiss for want of jiro- 
secutioii ref^lar, according to the 
practice; though the Six C lerk’s 
cerlific ate appeared on tin* fa« e of 
the order, to be of a subsccpient 
date. JVhMahon v. 5 /mow. 465 

17. Co-plaintifl', as next friend, struc k 

out, his CAudence being necessary ; 
but, as a general rule, upon giving 
security for the costs incuired. 
WiiU V. Camiibell 493 

-jtee Ambndmkivt 1. Lcoi.k.siasjical 
Court 1. Evidexck.2. Execi coh 
1. Interest 1. Lj.ua cy 4. Kk- 
cEivER 1. Revivor 1. 

PREROGATIVE PROBATE, j 

5(“e Probaie 1. 


PRESUMPTION 

1, Reconveyance of the legal estate 
pi'esumed under obscure circuin- 
Rtances, after a great lapse of time; 
though the possession ongirudly 
not adverse, Init unclei a ti'ust. 
Upon that presumption aspedfic 
performain o decreed agaii. »t a juir- 
chaser. Hillary v. Waller 239 

2. Notwithstanding the rule, aocoid- 

ing to the late authorities, that a 
legal estate, outstanding, 

prevenU* «^'4i||c5tment, it may he 

tlW; jury' to presume a qoiivey- 
le 


'“TXisp ^ 


lief, that the thing has acuilUy 
taken place. Page 252., 

4. Grants presumed upon th^ priiici*S 

pic of quieting posbcssion*' 252;; 

5. Principle of presumption 

length of time. ' *^‘ ‘$26r 

6. As to incorporeal hereditamehl^Jr 

right of way, public^ an Avell as 
pri\ate, 8<f Presum-ption from 
length of tune, that it was surren¬ 
dered, or never existed. 265 

7 Pifbumplion of payment of a bond 
upon 2f) >edrs or less, without pay¬ 
ment of interest, unless repelled by 

1 »rrumstanres. 266 

8 Moitgaire presumed satisfied : no 
interest having been I'eceived for 

2 5 years 266 

9. (Jeneral presumptions upon the 

want of mean.s of belief. 266 

10 Cbariers, and even an Act of Par¬ 
liament presumc'd. 377 

Sic L.\cnh.s 1,2. 

PRINCIPAL AND AGENT. 
Agent not responsible : if he names 
his ])riiu:ipal, as the person to be 
responsible. 352 

SW ErecEsiAsiiCAL Court 1. 

PRINCIPAL AND SURETY. 
Sir Bankhutt 12. 

PRIORITY. 

Sc( Mortgagf. 4, 5, 6. 

PRIVATE WAV, 

A/y Presumption 6. 

PROBATE. 

I’o gt l money out of court, however 
small the amount, a prerogative 
prol>att' IS necessary. 77iomu6'\. 
Dae Its 417 

Sir Exkcutor 1. 

PUBLIC WAV. 

See PREbUMP'llON 6. 

PIJTITNG. 

Sec Auction 3, 4. 

PURCf|AS?iR. 

1. A pavch^ poss^ssiofi 


1. A. M 
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ivithout a conveyance, was coni- 
pelled to pay interest; though the 
mon^y was to be paid at a particu¬ 
lar day on the execution of the 
^^onveyanro. Fludyer v. Vovkcr, 
f' Pa^t* ‘25 

t Possession taken generally a- 
mounts to a waiver even of objec- 
' tions to title. 127 

3. A purchase under a decree not 

affected by irregularities aiuj de¬ 
fects in the decree, by which the 
application of the money may not 
have been properly secured. Cur^ 
tiH V. Price. 89 

4. The Court must govern itself by 

a moral certainty upon title, for 
it is impossilile there should be a 
mathematical certainty. *252 

5. Whether upon the sale of an an¬ 

nuity, charged upon a real estate, 
the vendor must make out the 
title of the grantor to tin estate 
charged, Query. Hadcliffew War~ 
Tmj^toiu 326 

6. Vendor upon objecUoii to the 

title, sold to another, aftt^r notice, 
that she would do so, if the title 
was refused 252 

Under a bill for a specific per¬ 
formance, or an issue, or rcfei-ence, 
to ascertain the loss of th(‘ first 
pur( baser, a reference was direct¬ 
ed upon the authority of Denton v. 
Stuart. 

As to the principle, Query. 
Greejiaway \ . Jldams. 395 

See BANKRUFr 5, Lh-^n ?. 4. Phac- 
TlCfi 2. ihiiiSUMmoN I 


K. 


RECEIVER 

To maintain an exception to the 
Master’s appointment of a receiv¬ 
er a strong case of disqualification 
is necessary. v. Tharfte. 

317 

See Executoh 1. \Vii.L 3. 

SEttiMFtTbN. 

■&# itfomtiAOB' 7. ' 


RELEASfi. 

•See liBOADf f, 

REMAINDER. 

See Copyhold 3. 

REMAINDERS (Cross.) 

See UfivxsK 4. 

RENT. 

A^ec Mortgage 7. 

REPAIRS. 

See Eoufeiture I* 

REPR ESENTAiqi VEH 

See Executor’.'* 
RESIDUE. 

See Dfvisk 5. Execution 3. 5, 6, 
7 , 8, 9. 

RESIGNATION OF LIVING. 

K Qualification in the grant of a 
living, that the person, to be pre¬ 
sented, should not at such time as 
the church should bfc void, be 
‘‘ presented,institutcd>orinducted, 
“ into any other living,*' complied 
with by previous rcaignatioil of 
another living. //eye« v, Mxeter 
College. Page 33$ 

2. Resignation of a living, sent by 

the post to the Bishop, who in¬ 
dorsed and signed a memorandiim 
of Ills acceptance, sufficient i 
though no public act. v. 

Exeter College 33$ 

3. Acceptance by the BishofFof re¬ 

signation not a judicial^ hut a do¬ 
mestic act. 345 


RESTS. 

See ExkcutoU 2. 

RESULTING TRUST. 

See Heul 3. 

REVERSION. 

See 

, REYiyOl 
Pefendwt mij^ftJiw^iyciiCXceip'f aftejr 
' ^r.ivhei-e the 
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Defendant has some mteresi in the 
further prosecution of the suit: not 
therefore where his only object 
was to dissolve an injunction, ancl 
proceed at law. Horwood \ 
tichmedcH, Pa^e 311 

RIGHT OF WAY, 

J^ee Pbesumptiov f>. 


S 


SCANDAL. 

• 5'/' -PnAcncE 7. 

SERVANT. 

LkoaC'y 1 

SET-OFF 

*SVe B\NKKeri 6. 

SETTLEMENT POSTN UPTJ AL. 

CuKDlTOR 1 . 

. SHELLEY’S CASK (Itiih* in.) 

See Hkiu I, 'I 

SPECIFIC PERFORMANCE. 

Agbf.emem. Avctiox. 

SPIRITUAL COURT 

Stc Ecclesiastical Coukt. Will 
€> 

SOLICITOR AND CLIENT. 

See Agreement 3. 

STATE FOREIGN 

See Enemy L 

STATUTE. 

See pRESUMi^TiON 9. 

STATUTE OF FRAUDS. 
Agheemsn^i' 1, 2. Auction 1, 2- 
P^RAuns (Statute of.) 

STOPPAQE ,IK.TRANSITU. 

.^frLiiaJ 3. 5. 

. " surety. 

Bankeu^ I^. 


SURRENDER. 

See Copyhold 

vSURVTVORSIIIP 

See P.lxEf:u'io« 3. 


tackint; 

See MoRif./\(.E 4 

TENANT. 

See Landlord 

TEN/i?^T FOR IdFE. 

See AppounovAit M l 

1’ERM FOR YEARS. 

I Scitleinent of L(‘i iii for years Pa^c 2'2S 

TIME. 

See Aorj.ltmfn’i' *1 pKKsVMfrrON 

4, j. 

TITLF 

^S’rr Ban’kiu PI > Fii'MnrrK Pur- 

r}I\SMi 4, 3. 

TITLE DEEDS. 

See I.iKN I. 

TRUS'J. 

I UikU r a trust to raise moiifv by 
sale »)i sales, lofu or niorl- 

j^.ii^es, vvhetlier Ifu- tru^fees.hia inj; 
raised the itiotm v by m(U’lt'ae,e, 
ean aflenvards sell to pay off th.il 
inorty^a^e. Qut ry Palk Lord 
CluLton 48 

'3. Pun base Ijy a trustee from the 
ccHfiiij ijue tr'uiff established under 
cii'f uiiislanei s ; with rouiirmatiou 
and ai quiex eiii e. Mor.sv v, HoynL 

.]35 

3. Trusti'Ob under a niisrepreseTita- 
tion, that the fund Avas invested in 
stock, chared with interest at 5 
per cent, upc^ the same principle 
as if they had sold out bto^k’,'''Aftd^" 
used the money; viz. an option to 
the ceetuy que truat 'to have the 
actual profit or 5 per cent. Bate v. 
Scaleet .402 



rABLE OF corffEN^rs. 


Ac.rfkment 2, s. KvintxrK o 
Ukir Exkcl'I nuY 'fwi si. 


Ul|)t:RLKTl’I\fi (Cmenant a- 

T qainsi ) 

Sf( LaMJI niu) iWt) ’^riNVx'i 1 


\' 

VENDOR. 

'V^ Lir' 2 i, Riucmsm 
VJ’.SI'INO 

A V, 11(4 as an iiuU'pcndrnt l)t- 
’'•^]uesl, wjll) .1 for pav nirnt, ()i 
iliblrihntioiu aj^jionitcd alicnvanls, 
bnt ll}(‘ liiiu' tiniu \t‘(l lo i’di* sub- 
stam (‘<jl the l)(‘tjU('sti: the intcirosls 
<l(j nol \»'sl brtbivi tbal j)»'! lod 
A’lC7/V Read. Iui(*r 7't 

VOJA’NTARV CONVrVANC’I' 

l. lit ( iui a sid»M n])ti()Ti {(» a 

nL’Mipihun, \vi 1 h :ui indoi htiicmi 
siJVK'd b) llu' owner, d((larim«, 
tluLl Hi llu rel)V assii-in'd to Ins 
dathdiUi .J ali Ins interest, Ibnud 
anion;; lln ])iij)ej-> of lus ex(‘('u- 
fMX • no evidtine, lliat lie tier 
pal ted wjlli lilt' jiaper, and a dt- 
(lareil intoilion of ■>jlisrai tion Ij} 
a niai riai;( pi>.tnm IjlII Ibr :ui 
assiipiiiM'iit disnn->s<d 
\ Sniii/i .e> 

'K Wbiie a \.dhntar\ i oii\».‘>aiu e, 
bt'pl I)\ Lin pall, nnid Ins disdli, 
has [jirvui'i d aipunsl Ins wdl, the 
toiu(>anct‘ lias bei n (oniph te ; a 
liansfer in Ian of tlie |>rop(it) 

16 

Ia'i tutor iiev(‘r tailed npon to do 
any at l to ptrl’ect n j^dl inter vix^ob 
except in the partienUr case$ of 
supplying at deUtdive Qxccutioxi of 
a power,, and the want of a sur* 
render of a copyhold. Au 

1. Voluntary bettlejneiu, vo’cj against 
creditors, good to othei purposes. 

>. j Settlement after tnarriagt‘ fraudu¬ 


lent only as against creditors a.l ^ 
that time. 

The, settlement coming out ia 
ihe answer to a bill by creditors, 
cluiming under a devise for debts, 
they aitf entitled to an inquiry. 
IViUiamH \. Cousb maker. Page 13ft 
Sec CuEUrioH 1. 


\V. 

\VA1\ KR. 

As to the efiei l of taking away part 
of tin' pnjpcrty sold, and a payment 
on u« Count, .(s waiving a breath of . • 
the ( ondition ««r sale, i »e- 
< urily, Quvn/ Kv/tur^e (tivunne, 

' 379 

ward and (iUARDlAN. 

•SV'* At.in \ MfA J .1. 

WAY. 

Sti IhthM'MPr/ox b, 

WIFE 

S'(' HaJUin \\D i’b MF IxiKHEST 3. 
WILL 

1. (VinsUU( titin of an obscure will: 

1st that tin iiKoniconly, not the 
t :>j)Ual, 'V as disposed of, 2dly, that • 
the disposition was in favour of * 
the \()ungt‘r ihildren: excluding 
till' i*ld(‘st Sa/u,hurij v. Read. 75 
l)e\ise, in default of issue male of 
J to the first daughter living at 
the d('ath of the testator, who 
slnjuld at lain 25, for life, with re- 
niaindt'r to her first ajidotlier sons^ 
in tail male : irmainclers over; .sub¬ 
ject to a trust for debts and accu- • 
jiiulruon of the surplus rents and 
jirofiis, until a son or daughter 
should first come to the actual pos¬ 
session of the estates or receipt of 
the rents; after that period such 
. fyei-sofu to lake the surplus rents; 
and the surplua pf ti^e accumula¬ 
tion, afti4 payi|^f^JtW,j4tibts to 
be paid to sm h pcTsol^^|{|t'sons, 
who by the Umitauon slidiiSi. 
come tp the possessionr ^f '\' 
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the estates, or receipt of the 
and profits. 

A daughter living at the death 
of the testator, and having attain¬ 
ed 25, liititled to possession of the 
estate and to the iiccuniidatcdfiind 
Marker V, Barker. Mug-ei09 

3, The Court of ( hancery will not 
interfere, by appointing a leudvcr, 
upon the mere ground, that two 
wills are in controversy in the Spi¬ 
ritual Court; and no .sperud rase . 
as that the property is m danger, 
ajitd cannot he secured by luhmnis- 


L.UiMhNT 

/ . 

tration fiaidtnle lue, Richard': v 
Chave Pa^v ini 

Legacy, Estate (Conveijiion oi; 
1. Extcutohy EKUsr 4, 5 

NEXrOFislNl ErOBA/E. 


wri'Ni'SS. t 

Her Evioence, Paui v Piuci'/uJ 
8 !J. 

\\ 

YOUNGER CUll.DREN 
Will I 
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